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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ROBERT WADE, No. 2:13-cv-758 KIM AC
12 Plaintiff,
13 V. ORDER
14 | UNITED STATES OFFICE OF
15 COMPTROLLER & CURRENCY, et al.,
16 Defendants.
17
18 Pending before the court is defendant WE#sgo Bank, N.A.’s (“Wells Fargo”) May 3,
19 | 2013 motion to dismiss and defendant Offic&€€omptroller & Currency’s (“OCC”) June 18,
20 | 2013 motion to dismiss. The court has deteedithat the matters shall be submitted upon the
21 | record and briefs on file and accordingly, the datdhearing of these matters shall be vacated.
22 | E.D. Cal. R. 78-230. On review of the motions and documents filed in support and opposition,
23 | THE COURT FINDS AS FOLLOWS:
24 RELEVANT FACTUAL AND PROCEDURAL BACKGROUND
25 | A. FactualAllegations
26 Though the precise nature of plaintiff’'snaplaint is unclear, ippears that he is
27 | dissatisfied with a 2011 settlement agreeneemé¢red into between numerous national banks,
28 | including Wells Fargo, and numeracsisite attorneys genéxaith the OCC. Plaintiff claims that
1
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the harm done by these banks to homeownersnnection with mortgage lending practices
likely exceeds the money that these banks pddthe settlement, and that therefore the

defendants should award him more morie€ompl. at 1, 11-12, ECF No. 1.

Through this action, plaintiff seeks “to ewate the harm done by Bank, Wells Fargo N.A.

associates, to place a value according to the lisha$es of action agairRlaintiff and placing a
measure of accountability squarely on Basltsulders, as well as consideration_for HARM
brought.” Compl. 8, ECF No. 1 (emphasis in origind&laintiff then summarily lists thirty-one
purported causes of actioncinding unlawful enrichmentoss of savings, “adversarial
hearings,” “undue burdensome action upon a@dtitizen,” and “embarrassment to oneself,

family and friends.”Id. at 8-10.

Plaintiff asks this court to order defendatd produce discovery concerning their dealings

with federal agencies so that plaintiff mayestigate the total harm caused by the banks to
individuals such as plaintiffCompl. 11-12, ECF No. 1. Plaintdilso asks this court to order
defendants pay $420,000 to plaintifii“order to punish defendantdd. at 12. Lastly, plaintiff
asks that defendants be directeadover his costs and attorney’s fees if this matter goes to
arbitration for a settlement agment between the parties. Id.

B. ProceduraHistory

Plaintiff filed suit in this court on Al 19, 2013. On May 3, 2013, defendant Wells

Fargo filed a motion to dismiss pursuant to Fedetaé of Civil Procedure 12(b)(6) for failure o

state a claim. ECF No. 5. Plaintiff haled an opposition to this motion. ECF No. 16.

! Plaintiff fails to allege how or why he hbhsen affected by this settlement agreement.

Defendant Wells Fargo provides clarificatiddocuments accompanying its request for judici
notice reflect that plaintiff took out®477,000 home loan on August 22, 2006 from World
Savings Bank, FSB, the predecessor-in-interegtetis Fargo, and secured by real property
located at 14818 Grassland Road, Lodi, CA 952462 (“the Subject Property”). Wells Fargo
Req. Judicial Notice (“RJIN”) Ex. A, ECF No.a& 5-23. A Notice of Default was recorded
against the Subject Property on August 20, 2010, RINE, ECF No. 6 at 33-35; and a Notice
Trustee’s Sale was recorded on February 1, 2@1ExX. F, ECF No. 6 at 37. The court can ta

judicial notice of facts that are capable of actieand ready determination by resort to sourcgs

whose accuracy cannot reasonably be questioRed. R. Evid. 201(b); Uted States v. Bernal-
Obeso, 989 F.2d 331, 333 (9th Cir. 1993).
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On June 18, 2013, defendant OCC also filed a motion to dismiss pursuant to Rule !
for failure to state a claim and pursuant to RL#éb)(5) for insufficient sevice of process. ECF
No. 18. Plaintiff has not filed an oppositiontkis motion and the time for filing an opposition
has now passed. See E.D. Cal. L.R. 230(c).

Also pending before the court are ptdffts June 12, 2013 motion for intervention and
June 25, 2013 motion re foresure. ECF Nos. 17, 21.

DISCUSSION

A. Failure to State a Claim

Both defendants move to dismiss plaintif@mplaint for failure to state a claim pursua
to Federal Rule of Civil Procedure 12(b)(6). eTpurpose of a motion to dismiss pursuant to t

rule is to test the legal suffemcy of the complaint. N. Star Int'l v. Ariz. Corp. Comm’n, 720

F.2d 578, 581 (9th Cir. 1983). “Dismissal can bsdobon the lack of a cognizable legal theor|

or the absence of sufficient fadlleged under a cognizable letiedory.” Balistreri v. Pacifica

Police Dep'’t, 901 F.2d 696, 699 (9th Cir. 1990). Ami#iis required to allege “enough facts {

state a claim to relief that is plausible onfése.” Bell Atl. Corp. v. Twombly, 550 U.S. 544,
555 (2007). Thus, a defendant’s Rule 12(b)(6) amotihallenges the courtability to grant any
relief on the plaintiff's claims, even ihe plaintiff's allegations are true.

In determining whether a complaint stadéedaim on which relief may be granted, the
court accepts as true the allegations in the ¢@mipand construes the allegations in the light

most favorable to the plaintiff. Hishan King & Spalding, 467 U.$69, 73 (1984); Love v.

United States, 915 F.2d 1242, 1245 (9th Cir. 1989).
The court may consider facts establishedxylsts attached to the complaint. Durning

v. First Boston Corp., 815 F.2d 1265, 1267 (9th Cir. 1987). The court may also consider f

which may be judicially noticed, Mullis Wnited States Bankruptcy Ct., 828 F.2d 1385, 1388

(9th Cir. 1987), and matters of public recoraluing pleadings, orderand other papers filed

with the court, Mack v. South Bay Beer Distitors, 798 F.2d 1279, 1282 (9th Cir. 1986). The

court need not accept legal conclusions “casterféhm of factual allegations.” Western Minin

Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981).
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Having examined the complaint, the court agrevith both defendantlsat plaintiff fails
to provide sufficient facts thadccepted as true, would state air for relief. While Federal
Rule of Civil Procedure 8 does not require detkfactual allegations in a pleading, it does
require more than unadorned “the defendant unlawfully harmed me” accusations. Ashcrof
Igbal, 556 U.S. 662, 678 (2009). The complaint in this case falls well below Rule 8's stang
While far from clear, it appeatkat plaintiff believes that Wis Fargo has harmed homeowner
in general, and that the money that Wellsgegpaid into a 2011 settlement agreement was
insufficient to compensate homeowners fiboathe wrongdoing that Wells Fargo allegedly
committed. Plaintiff's claim does not surpassdtendard set in Igbal of providing more than
“the defendant unlawfully harmed me” accusations.

In his opposition to Wells Fargo’s motion teuihiss, plaintiff cites to Hebbe v. Pliler, 63

F.3d 338 (9th Cir. 2010), to argue tlpab se litigants’ complaints rstibe held to a less stringe
standard and must be liberally construedt éen liberally construing the complaint, the
undersigned finds that plaintiff faite allege any facts to statelaim to relief. Accordingly, the
complaint must be dismissédPlaintiff will, however, be granted leave to amend.

If plaintiff chooses to amend the complaipiiaintiff must set forth the jurisdictional
grounds upon which the court’s jurisdiction depeniged. R. Civ. P. 8(a). Fner, plaintiff must
demonstrate how the conduct complained of hastessin a deprivatioof plaintiff's federal

rights. See Ellis v. Cassidy, 625 F.2d 227 (9th Cir. 1980).

In addition, plaintiff is informed that the gd cannot refer to a prior pleading in order t
make plaintiff's amended complaint complet@cal Rule 15-220 requires that an amended
complaint be complete in itself without referemceny prior pleading. T is because, as a
general rule, an amended complaint superstesriginal complaint._See Loux v. Rhay, 375
F.2d 55, 57 (9th Cir. 1967). Once plaintiff filas amended complaint, the original pleading n
longer serves any function in the case. Thereforan amended complaint, as in an original

complaint, each claim and the involvemeneath defendant must beafficiently alleged.

2 Because dismissal is warranted on this ground, the court declines to address the OCC'’s
alternative argument for dismissal.
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B. MiscellaneoudMotions

1. Motion for Intervention

On June 12, 2013, plaintiff filed a motion fotarvention. Plaintiff claims that on June
2013, he received an unknown visitor at the Sulfjecperty. While the identity of the visitor
and the nature of this visit are unclear, piffiseeks leave to serve a “duces tecum summons
[for] all records pertaining to the aati taken by opposing counseid LOAN PROCESSING
SERVICE.” ECF No. 17 at 2. Tsymotion will be denied for lack of clarity, and absence of &
legal or factual basis.

2. Motion re Foreclosure

On June 25, 2013, plaintiff filed a motiore&eg an order enjoining a proposed non-
judicial foreclosure of the Subject Property. Ridi filed this motion after a notice of trustee’s
sale was posted on his front door on June 13, 2013ntiHlasserts this noteis in violation of
the settlement agreement refered in the complaint and a vadion of the bankruptcy code
because he claims that his debt has been discharged in bankruptcy. Attached to this moti
documents related to a Chapter 7 Bankrupleg foy plaintiff in_In re Wade, 11-bk-33935. EC
No. 21 at 5-6. These documents reflect thanpfwas granted a discharge under section 72
title 11 of the United States Bankruptcyo@e on November 21, 2011, and that a final decree
issued on December 15, 2011. Id. 7. On reviewvcthurt finds that plaintiff’'s motion, like the
complaint, is factually sparse, conclusonydaonfusing. The motionill therefore also be
denied for absence of a legal or factual basis.

Based on the foregoing, I HEREBY ORDERED that:

1. The July 17, 2013 hearing on defendants’ motiorngismiss is vacated from calend

2. Plaintiff's June 12, 2013 (ECF No. 1'hcJune 25, 2013 (ECF No. 21) motions ar

denied,;

3. Defendants’ May 3, 2013 (ECF No. 5) aiuhe 18, 2013 (ECF No. 18) motions to

dismiss are granted,;
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4. Plaintiffs complaint is dismissépand
5. Plaintiff is granted leave to file an amendmanplaint within thirty days from the dat
of this order.

DATED: July 12, 2013

Mm—-—%‘ﬂ-—é—
ALLISON CLAIRE
UNITEDSTATESMAGISTRATE JUDGE

/rm_mb/wade0758.mtd

% Because the granting of a motion to dismiss Veitve to amend is notsfiositive of the action
the undersigned issues an order&u lof a Findings and Recommendations.
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