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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MICHAEL BAZLEY, No. 2:13-cv-0814 AC P
12 Plaintiff,
13 V. ORDER & FINDINGS AND
14| RICK HILL. Warden RECOMMENDATIONS
15 Defendant.
16
17 Petitioner, who was a California state prisoaiethe time he filed ik action, proceeds pfo
18 || se and seeks relief from his sentence pursudlfi t0.S.C. § 2254. The habeas petition presents
19 | asingle claim: that petitioner’s three-year sentence for identity theft was improperly predicated
20 | on a constitutionally infirm prior conviction. EQ¥o. 1 at 4-5. Petitioner expressly challenggs
21 | his sentence only, and not the underlying Sacr&m@aunty conviction.ld. at 1. Respondent
22 | has answered, ECF No. 18, and petitrdiied a response, ECF No. 21.
23 BACKGROUND
24 The California Court of Apgal provided the following summary of the relevant facts:
25 Between February 13, 2012, and February 22, 2012, defendant

Michael Bazley stole checks belonging to Kathleen Rosing and
26 deposited them in his bank account. As a result, SAFE Credit
Union suffered a $400 loss and Golden 1 Credit Union incurred a
27 loss of $3,799.73.
28
1

Dockets.Justia.com


http://dockets.justia.com/docket/california/caedce/2:2013cv00814/253126/
http://docs.justia.com/cases/federal/district-courts/california/caedce/2:2013cv00814/253126/27/
http://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Defendant was charged with secahelyree burglary (Pen.Code, §
459), possession of a completed d¢hec other financial instrument
with intent to utter or pass fraudulently (8 475, subd. (c)), and
identity theft (8§ 530.5, subd. (a))itw an allegation that he had a
prior conviction for a serious f@hy under the “Three Strikes” law
— a 1967 Louisiana conviction farmed robbery. Pursuant to a
negotiated plea, defendant pled ramtest to identity theft with a
stipulated sentence of three yearsstate prison in exchange for
dismissal of the remaining chagand the strike allegation. The
trial court sentenced defendant to the stipulated three-year state
prison term, imposed various finaad fees, ordered defendant to
pay $4,199.73 in victim restitution, and awarded 402 days’
presentence credit (2@ttual and 201 conduct).

Lodged Doc. 10 at 1-2.

In Superior Court, prior teentencing, petitiomdiled a pro se “Motion Challenging the
Validity Of Prior Convictions Used TBen[y] Realignment Sentence.” CT 19This motion
asserted that petitioner was adiyianocent of one Louisianaoaviction and that there were ng
original court records sufficient to establish the existence of another. Id.

Judgment was entered and sentence pronowrcéibvember 9, 2012. CT 72. On dirg

appeal, appointed counsel tlla brief pursuant to People v. Wende, 25 Cal. 3d 436 (1979).

Lodged Doc. 8. Petitioner filed a pro se supm@atal brief arguing thahe 1965 prior convictiof

was invalid because he had been denied histagtiunsel in that proceeding. Lodged Doc. 9.

The California Court of Appeal affirmetie conviction on May 21, 2013. Lodged Doc. 10.
Petitioner filed a pro se petition for reviewthre California Supreme Court, Lodged Doc. 11,
which was denied on July 24, 2013, Lodged Doc. 12.

During the pendency of his appeal, petitionepaought collateral kef on the same or
similar grounds. He filed a habeas petitiolsacramento County Superior Court on Novemb
16, 2012, Lodged Doc. 1, which was denied on January 2, 2013, Lodged Doc. 2. On Jand
2013, petitioner filed a petition for writ of mandatethe California Court of Appeal. Lodged
Doc. 3. The Court of Appeal denied review January 24, 2013. Lodged Doc. 4. Petitioner
filed a habeas petition in ti@alifornia Supreme Court on Felary 12, 2013, Lodged Doc. 5, a
filed Supplemental Grounds for Relief in tlwaiurt on March 7, 2013The California Supreme
Court denied the petition on April 17, 2013.

1 “CT” refers to the Clerk’s Transipt on Appeal, lodged on September 3, 2013.
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The federal petition was filed, by operatinfithe prison mailbox rule, on April 23, 2013.

PETITIONER’S CLAIM
Petitioner alleges that he was unconstitutiigragenied a “realignment sentence” based
an invalid prior convictin. ECF No. 1 at 4. He claims that his 1965 (or #pBaduisiana
conviction was constitutionally infin because he was unrepreseraed had not waived the rig
to counsel._lId. at 5.
DISCUSSION
Respondent provides several algge grounds for denial ofdtpetition: First, that the

claim is barred by Tollett v. Henderson, 4151258, 267 (1973) (holdindat a guilty plea

extinguishes all claims other th#mse going to the validity of ¢hplea); second, that the claimii

barred by Lackawanna County Dist. AttorneyCoss, 532 U.S. 394, 403-04 (2001) (holding t

a petitioner generally may nohallenge an enhanced semeninder § 2254 on the ground that
the prior conviction was unconstitutionally obtaindt)rd, that the claim iprocedurally barred;
and fourth, that the claim fails on the meriBefore considering any of these contentions, the
court first addresses a jurisdictional issue that it raised sua sponte.

l. Subject Matter Jurisdiction

The undersigned requested briefing of the jarsvhether petitioner'shallenge to his

sentence implicated the factduration of his custody so asgopport habeas jurisdiction. ECK

No. 25. The question arose because the petilieges that consideration of an invalid prior
conviction resulted in petitionaerving his sentence in state prigather than in county jail,
which would otherwise have been ordered purstm@alifornia’s “realignment” plan. Federal
habeas jurisdiction lies for constitutional challeado the fact or duration of a state prisoner’s

confinement._Preiser v. Rodriguez, 4151475, 487-88, 490 (1973); Bailey v. Hill, 599 F.3d

976 (9th Cir. 2010); Young v. Kenny, 907 F.2d 874, @8 Cir. 1990), cert. denied, 498 U.S.

1126 (1991). Habeas jurisdiction is absghere a prisoner chatiges a condition of

2 See Houston v. Lack, 487 U.S. 266, 270 (1988).

% The superior court record includes referertoedistinct 1965 and 1987uisiana convictions.
The record is inconsistent regarding which of tHesepriors was and is &sue. For the reaso
explained below, it makes no difference.
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confinement that does not directiyiplicate the duration of threentence. Ramirez v. Galaza, 3

F.3d 850, 859 (9th Cir. 2003), cert. denied, 843%. 1063 (2004). Because it appeared that
petitioner was challenging the identity and logatof his (former) custadl institution rather
than the duration of his custodipe court directed respondentaddress the question whether
petitioner's commitment to stapgison affected the amount of #nthat he spent imprisoned or
the amount of time spent under continuingteace following relase. ECF No. 25.

Respondent has replied, expliaig among other things that petitioner's commitment tq
state prison meant that he was discharged froson to post-release community supervision
pursuant to Cal. Penal Code 8§ 3450 et seq. getitoner been senterct¢o county jail, all
custody would have ceased upon completion ofdliserm. Accordingy, respondent takes the
position that petitioner’s claim implicatesetduration of his total period of active and
constructive custody and thus suppousject matter jurisdtion. ECF No. 26.

The undersigned is satisfiecatipetitioner’s claim is cognable in habeas, because the
alleged error affected the duration of his totahanal sentence — incarceration and parole — a
not just the location of his imprisonment.

[l. Petitioner’s Claim Is Barred By His Guiltyéd and Attendant Sentencing Stipulatic

Petitioner pled nolo contenderedne count of identity theftas part of a negotiated
disposition in which two other counts wereb® dismissed and the charged Louisiana prior w
to be considered only for purpos#scounty jail ineligibility. CT5 (Minute Order — Plea); RT 1

2° (change of plea hearing)) At the change of plea hearing, petitioner said he understood tH

would be sentenced to a three ypason term followed by up to foyears of parole. RT at 3-4.

At the sentencing hearing, the court noted thatplea bargain included “an agreement that th

* Under California law, a plea of nolo contendeas the same legal effect as a guilty plea for
purposes. Cal. Penal Code § 1016(3).

> “RT" refers to the Reporter's Tramfmt on Appeal, lodged on September 3, 2013.

® The judge actually stated, “[T]tiReople will not be seeking tis&rike other than for the state
prison ineligibility.” RT 2:1-3. She obviously misspok@dameant “county jailneligibility” or
“state prison commitment.”_See CT 33-37 (pmger’s bench brief, stating that defendant’s
prior was to be used only for purposes of P&wale § 1170(h), governirgigibility to serve
felony sentence in county facility).
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defendant did have a prior strike which disquedithim from serving his time locally, and this

will be a three-year prison term.” RT 9A. Thecord establishes beyond dispute that petitioner

agreed as part of his plea dést a prior Louisiana conviction would make him ineligible to
serve the stipulated sentence in county’jail.

Having agreed as part of a negotiated pleatti@prior could be considered for purpos
of county jail ineligibility, petiioner may not now claim that slu consideration violated his

constitutional rights. As thSupreme Court has explained,

[A] guilty plea represents a break in the chain of events which has
preceded it in the criminal process. When a criminal defendant has
solemnly admitted in open court that he is in fact guilty of the
offense with which he is charged, he may not thereafter raise
independent claims relating toethdeprivation of constitutional
rights that occurred prior to thentry of the guilty plea. He may
only attack the voluntary and intelligent character of the guilty
plea....

Tollett, 411 U.S. at 267.

This principle applies with full force in th@esent context. Alibugh the sentencing err
asserted here is not a “pre-plea” error in the luserese, the sentencingpatiation was part of the
plea agreement which was negotiated prior tcetitey of the plea. Accordingly, petitioner’'s
right to challenge his sentencedéor consideration of the prievas extinguished, along with an
challenges to the identity theft conviction, whetitmmer pled guilty. Numerous district courts

have found that Tollett bars habeas challengssmtences that were imposed pursuant to ple

agreements. See Trudeau v. Runnels, 2011 U.S. Dist. LEXIS 138890, *18-19 (E.D. Cal. 2

(Tollett bars habeas challenge to enharsmedence where petitioner pled guilty with full
knowledge of how sentence was be structurdigitt of the priorconvictions at issu&)see also
Diaz v. Lewis, 2013 U.S. Dist. LEXIS 186251, *15-®.D. Cal. 2013) (Tollett bars habeas

challenge to sentence specified in pleeeament); Dorsey v. Cullen, 2012 U.S. Dist. 185292,

" The record does not includewritten plea agreement.

8 Case No. 1:02-cv-05764 AWI BAM (HC), EQ¥o. 97 (Findings and Recommendations file
December 2, 2011), adopted by ECF No. 100 (Order Adopting Findings and Recommend;
filed September 4, 2012); see also ECF No. ({@rder of USCA filed September 5, 2013)
(denying Certificatef Appealability).
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*27-28 (C.D. Cal. 2012) (Tollett bateabeas challenge to stipulated sentence); Barajas v. Castro,

2002 U.S. Dist. LEXIS 2000, *19-26 (N.D. Cal. 20@Zpllett bars habeas challenge to custoc
credit implications of bargained-for sentence).
Tollet does not apply where a plea wagoluntary or inducedtby the ineffective

assistance of counsel. Mitchell v. Supefimurt for County of Santa Clara, 632 F.2d 767, 77

(9th Cir. 1980), cert denied, 451 U.S. 940 (1980he petition here does not allege, or contair

any facts suggesting, that petitioner’s plea wasliumtary or that his agreement to the state

prison term was the result of ineéttive assistance of counsel.

A plea of guilty and the ensuirgpnviction comprehend all of the
factual and legal elements necegsto sustain a binding, final
judgment of guilt and a lawfusentence. Accordingly, when the
judgment of conviction upon a guilty plea has become final and the
offender seeks to reopen the pratiag, the inquiry is ordinarily
confined to whether the undemyg plea was both counseled and
voluntary. If the answer is in the affirmative, then the conviction
and the plea, as a general rditegeclose the collateral attack.

United States v. Broce, 488 U.S. 563, 572-74 (1989). Because petitioner’s plea was coun

and there are no facts indicating it was invtdu, his collateral &ck is foreclosed.
Because petitioner’s sole claim for relief istead by his plea, the court need not reach
other issues presented.
CONCLUSION
Itis HEREBY ORDERED that the Clerkmdomly assign this case to a United States
District Judge.
For all the reasons set forth above, ITRECOMMENDED that petitioner’s application

for federal habeas corpus be denied.
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These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuarth® provisions of 28 U.S.C. § 636() Within twenty-one days
after being served with these findings aadommendations, any party may file written

objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationdf’petitioner files objections

he shall also address whether a certificate oalgbility should issue and, if so, why and as t
6
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which issues. A certificate of appealability may issue under 28 U.S.C. § 2253 “only if the
applicant has made a substantial showing ofldreal of a constitutional right.” 28 U.S.C. §
2253(c)(3). Any response the objections sl be filed and served wiith seven after service o
the objections. The parties are advised that faitufde objections within the specified time m

waive the right to appeal the District Court'sler. Martinez v. Ylst, 951 F.2d 1153 (9th Cir.

1991).
DATED: March 12, 2015 ; -~
Mm——w}—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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