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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | IRA DON PARTHEMORE, No. 2:13-cv-00819 KIM AC P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | B. KISSEL, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding prasd in forma pauperis in this action filed
18 | pursuantto 42 U.S.C. 8§ 1983. This action pemts on the first amended complaint filed on
19 | September 11, 20£3ECF No. 21. Before the court are defendants’ motion for summary
20 | judgment on grounds that plaintiff failed to exhaustadministrative remedies before filing suit
21 | (ECF No. 42), and defendants’ motion to dissriior failure to state a claim (ECF No. 43).
22 | Plaintiff has filed a combined response tohbwiotions (ECF No. 45) and the defendants have
23 | replied (ECF Nos. 46, 47).
24 || 1. ProceduraHistory
25 Plaintiff filed his original complaint on April 13, 2013. ECF No. 4. The complaint
26
27 | * The prison mailbox rule will be used in deteriminplaintiff’'s filing dates since his filings have
- all been submitted pro se. See Houston v. Lack, 487 U.S. 266 (1988).
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identified B. Kissel; L. Reaves; Facility-C Captald. Soltanian, M.D.; Ms. Blackwell; and Doe
1-10 as defendants. Id. at 2-3. The compledmtained allegations that Kissel, Reaves, C-
Facility Captain, Soltanian, Blackwell, and Does 1-3 had plaintiff transferred from Mule Cr¢
State Prison (“MCSP”) in retaliation for filing laws$s and grievances (id. at 3-7), and that
Soltanian was deliberately indifferent to pl#itg medical needs because he refused to order
shoulder surgery or a medical hotdprevent the transfer (id. &8). On April 30, 2013, plaintif
filed a motion for authorizatioto file a supplemental pleadimgwhich he sought to identify
previously unknown defendants and add defatgdand claims. ECF No. 11. This court
construed the motion as a motion to amencttmplaint, and grantetd ECF No. 14.

On September 11, 2013, plaintiff filed a fishended complaint. ECF No. 21. The fir
amended complaint contained the same allegations as the original complaint; identified th
defendants from the original complaint as TlagmCosta, Sherrard, and Heintschel; and adde
new deliberate indifference claims againstvly named defendan®&nith, Heatley, Toor,
Malakkla, Virk, and Neal._ld.

[l. Plaintiff's Allegations

This case proceeds against defendants B. Kissel, J. Soltanian, C. Thomas, K. Cost
Sherrard, C. Heintschel, L. Reaves, C. SmithHé&atley, K. Toor, K. Malakkla, P. Virk, and T.
Neal on the first amended complaint. ER&. 24. Defendant Blackwell was dismissed on
screening._ld. at 3.

Plaintiff asserts that defermula Kissel, Soltanian, Thomas, Costa, Sherrard, Heintsch
and Reaves violated his rightader the First Amendment when they initiated an adverse,
retaliatory transfer from MCSPECF No. 21 at 4-8. Plaintiff sgifically alleges that defendant
Kissel, Soltanian, Thomas, Costa, Sherrard, Helatis and Reaves had plaintiff transferred fr
MCSP to Valley State Prison (“VSP”) becausdilesl lawsuits and comnlgints regarding the
poor quality of medical care ®tCSP, and that the transfer irfered with plaintiff’'s medical
care. Id. at 5.

Plaintiff also alleges thatefendants Soltanian, Smith, Heg, Toor, Malakkla, Virk, and

Neal were deliberately indifferent to plaintgfserious medical condition, in violation of the
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Eighth Amendment._Id. at 8-12He alleges that defielant Soltanian denied shoulder surgery
instead prescribed steroid shots, and later sthtsgdhe surgery was denied because plaintiff v
“too old” and his condition would natffect his quality of life._ldat 8-9. Plaintiff further allege
that defendants Soltanian, Smith, and Heatleyadkhis request for a medical hold that would
have kept him at MCSP._Id. at 9-10. As sulg he was transferred from MCSP to VSP the d
before his shoulder surgery was scheduled topédaee, thereby delaying surgery. Id. at 10.
Plaintiff alleges that after rerived at VSP, defendants Tobtalakkla, Virk, and Neal denied
his request to have his shouldergery rescheduledhd that defendant Toor cancelled his pair
medication. _Id. at 10-12.

Plaintiff seeks compensatory and punitive damages and injunctive relief. Id. at 4.

[l. Defendants’ Summary Judgment Motion

Defendants move for summary judgment lyote the ground that plaintiff failed to
exhaust his administrative remedies before fiod, as required by the Prison Litigation Refo
Act, 42 U.S.C. § 1997e(a). ECF No. 42. Pi#intffers almost no substantive opposition and
states that he defers teethourt’s judgment on his timeéss. _See ECF No. 45 at 6.

A. Legal Standards for Summary Judgment

Summary judgment is appropriate whenrtin@ving party “shows that there is no genui
dispute as to any material fact and the movaeanigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a).

Under summary judgment practice, theuimg party “initially bears the burden of

proving the absence of a genuine issue of matagal’ In re Oracle C@. Securities Litigation,

627 F.3d 376, 387 (9th Cir. 2010) (citing Celo@orp. v. Catrett, 477 U.S. 317, 323 (1986)).

The moving party may accomplish this by “citing to particular parts of materials in the reco
including depositions, documents, electronicalyet information, affidavits or declarations,
stipulations (including those made for purpostthe motion only)admission, interrogatory
answers, or other materials” by showing that such materidtso not establish the absence or
presence of a genuine dispute, or that theis@ party cannot produce admissible evidence t

support the fact.” Fed. R. Civ. P. 56(c)(1)(A), (B). When the non-moving party bears the f
3

and

vas

[

ay

D

purder




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

of proof at trial, “the moving party need only peothat there is an absence of evidence to support
the nonmoving party’s case.” Oracle Corp., 623dFrat 387 (citing Celotex, 477 U.S. at 325); see
also Fed. R. Civ. P. 56(c)(1)(B). Indeed, summynjudgment should be entered, after adequat

[1°)

time for discovery and upon motion, against aypatto fails to make a showing sufficient to
establish the existence of an element essentthbtqarty’s case, arah which that party will
bear the burden of proof at trial. See Celo#g%, U.S. at 322. “[A] cmplete failure of proof
concerning an essential element of the nonmovimnty’sacase necessarily renders all other fagts
immaterial.” 1d. In such a circumstansemmary judgment should be granted, “so long as
whatever is before the district court demoatgts that the standard for entry of summary
judgment, . . ., is satisfied.” Id. at 323.

If the moving party meets its initial respdmsty, the burden then shifts to the opposing

party to establish that a genuissue as to any material fact @ally does exist. See Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 h#%4, 586 (1986). In attempting to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is qgiired to tender evidence of specifacts in the form of affidavits, and/or
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.The opposing party must demonstrate that|the

fact in contention is materialg., a fact that might affethe outcome of the suit under the

governing law, see Anderson v. Liberty Lobby.Im77 U.S. 242, 248 (1986); T.W. Elec. Sery.,

Inc. v. Pacific Elec. Contractors Ass’n, 809 F6a6, 630 (9th Cir. 1987), andat the dispute is

genuine, i.e., the evidence ihuhat a reasonable jury coukturn a verdict for the nonmoving

party, see Wool v. Tandem Computdrs;., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establithe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”

Matsushita, 475 U.S. at 587 (citations omitted).
4
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“In evaluating the evidence to determine Wiggtthere is a genuingsue of fact,” the
court draws “all reasonable inferences supgabby the evidence in favor of the non-moving

party.” Walls v. Central Costa County TransittAarity, 653 F.3d 963, 966 (9tir. 2011). Itis

the opposing party’s obligation to produce a factual predicate from which the inference mg

drawn. See Richards v. Nielsen Freightds, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 1985),

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finally,demonstrate a genuine issue, the opposin
party “must do more than simply show that thersome metaphysical doubt as to the materig
facts . ... Where the record taken as a wholedomot lead a rational trief fact to find for the
nonmoving party, there is no ‘gemei issue for trial.”” _Matsusta, 475 U.S. at 587 (citation
omitted).

On April 24, 2014, the defendants served plaintiff with notice of the requirements fo
opposing a motion pursuant to Rule 56 of the Fedarkes of Civil Procedure. ECF. No. 42-5
See Rand v. Rowland, 154 F.3d 952, 957 (9th Cir. 1998) (movant may provide notice) (en

cert. denied, 527 U.S. 1035 (1999), and Kliege Eikenberry, 849 F.2d 409 (9th Cir. 1988).

B. Leqgal Standards for Exhaustion

1. Prison Litigation Reform Act

y be

9

=

banc)

Because plaintiff is a prisoner challenging the conditions of his confinement, his clajms

are subject to the Prison Litigation Reformt A&PLRA"), 42 U.S.C. § 1997e(a). Under the
PLRA, “[n]o action shall be brought with respéatprison conditions under section 1983 of th
title, or any other Federal lawy a prisoner confined in anyiljgorison, or other correctional

facility until such administrative remedies as are available are exhnduded.S.C. § 1997e(a)

Porter v. Nussle, 534 U.S. 516, 520 (2002) (“8§8 198/« exhaustion requirement applies to al|

prisoners seeking redress for prison circums&soc®ccurrences”). “The PLRA mandates thé

inmates exhaust all available administrative réie® before filing ‘anysuit challenging prison

1t

conditions,’ including, but ndimited to, suits under 8 1983.” Albino, 747 F.3d at 1171 (quoting

Woodford v. Ngo, 548 U.S. 81, 85 (2006)).

Failure to exhaust is “an affirmative deferthe defendant must plead and prove.” Jor

v. Bock, 549 U.S. 199, 204 (2007). “[T]he defentimburden is to prove that there was an
5
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available administrative remedyndithat the prisoner did not exis that available remedy.”
Albino, 747 F.3d at 1172. “[T]here can be no ‘absence of exhaustion’ sofesselief remains

available.” Brown v. Valoff, 422 F.3d 926, 937 (@hr. 2005). Therefore, the defendant mus

produce evidence showing that a remedy is availasl@a practical matter,” that is, it must be

“capable of use; at hand.”_Albino, 747 F.3d at 1171.

A prisoner must exhaust his administrative remedies for constitutional claims prior {0

asserting them in a civil rights complairt2 U.S.C. § 1997e(a); McKinney v. Carey, 311 F.3(

1198, 1199 (9th Cir. 2002). A complaint may be amended to add new claims so long as t

administrative remedies for the new claimsetkausted prior to amendment. Cano v. Taylor

739 F.3d 1214, 1220-21 (9th Cir. 2014) (new claadded to a lawsuit via amendment that ar

exhausted prior to the amendment comply whthexhaustion requiremg; Rhodes v. Robinson,

621 F.3d 1002, 1007 (9th Cir. 2010) (new claimsdsden an amended complaint are to be
considered by the court so long as administragmeedies with respect to those new claims at
exhausted before the amended complaint is tendered to the court for filing). However, if a
prisoner exhausts a claim after bringing it befiie court, his subsequent exhaustion cannot

excuse his earlier failure to exhaust.d€n v. Summerhill, 449 F.3d 1047, 1051 (9th Cir. 200

(“[A prisoner] may initiate litigation in federalourt only after the administrative process ends

and leaves his grievances unredrdsdéwould be inconsistentith the objectives of the statute

to let him submit his complaiminy earlier than that.”); MGnney, 311 F.3d at 1199 (a prisone
does not comply with exhaustioequirement by exhausting avdila remedies during the cours
of litigation).

When the district court concludes thag frisoner has not exhausted administrative

remedies on a claim, “the proper remedy is disrhisisdne claim without pgjudice.” 1d. at 1120;

see also Lira v. Herrera, 427 F.3d 1164, 1170 (9%th2005) (“mixed” complaints may proceed

on exhausted claims). Thus, “if a complaiontains both good and bad claims, the court
proceeds with the good and leaves the bad.” Jones, 549 U.S. at 221.

2. California Requlations GoverningXBaustion” of Administrative Remedies

Exhaustion requires that the prisoner corgthe administrative review process in
6
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accordance with all applicabpgocedural rules. Woodfor848 U.S. at 90. California

regulations allow a prisoner toppeal” any action or gxction by prison staff that has “a materigl

adverse effect upon his or her lieasafety, or welfare.” CalCode Regs. tit. 15, § 3084.1(a).
The appeal process is initiatbyg the inmate’s filing a “Forng02,” the “Inmate/Parolee Appeal

Form,” “to describe the specific issue under abped the relief requesd.” 1d. 8 3084.2(a).

The inmate must file the Form 602 within 30 dayshe action being appealed, and he must file

each subsequent request for review within 30 @&ysceiving an adverse decision at a lower

level. 1d. 8§ 3084.8(b)Administrative procedures generallye exhausted once a plaintiff has

received a “Director's Level Decisig or third level review, with rgpect to his issues or claims.

Id. § 3084.5.

C. Arguments of the Parties

1. Defendants
Defendants have submitted evidence regarding three administrative appeals filed b
plaintiff in relation to eventat issue here: Appeal Nos. 0563, 0695, and 0786. Defendants
that all three appeals were eventually purdodtie third level, thusxhausting plaintiff's
administrative remedies, but trethaustion did not precede therfdi of this lawsuit as required
by the PLRA. ECF No. 42-1 at 6-7.
2. Plaintiff
Plaintiff opposes summary judgment ifeledants’ favor, butioes not dispute
defendants’ evidence regardincghexstion. ECF No. 45. At the outset, the court notes that
plaintiff has failed to comply with Federal Ruwé Civil Procedure 56(¢1)(A), which requires
that “a party asserting that a fact. is genuinely disputed musipport the assertion by . . . citi
to particular parts of materials the record . . . .” Plaintiff lsaalso failed to file a separate
document disputing defendants’ statement of ynded facts, as required by Local Rule 260(
However, it is well-established that the plead of pro se litigats are held to “less

stringent standards than fornpéadings drafted by lawyersHaines v. Kerner, 404 U.S. 519,

520 (1972) (per curiam). It is true that “[p]rolgeants must follow the same rules of proced

that govern other litigants.King v. Atiyeh, 814 F.2d 565, 58th Cir. 1987), overruled on
7
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other grounds, Lacey v. Maricopa County, 693 F.3d(886Cir. 2012) (en banc). On the othe

hand, the unrepresented prisoners’ choice to proségbdut counsel “is less than voluntary” ar
they are subject to the “handicaps . . . déd@ntecessarily imposegon a litigant,” such as

“limited access to legal materials” as well asusces of proof.”_Jacobsen v. Filler, 790 F.2d

=

nd

1362, 1364-65 & n.4 (9th Cir. 1986). Inmate litigantgréfiore, should not be held to a standard

of “strict literalness” with respect to thequarements of the summajudgment rule._ld.
This court is mindful of the Ninth Circuit@verarching caution in this context, as note(
above, that district courts at@ “construe liberally motion papgand pleadings filed by pro se

inmates and . . . avoid applying summary judgnmmelas strictly.” Thomas v. Ponder, 611 F.3¢

1144, 1150 (9th Cir. 2010). Accordingly, the coumsiders the record betit in its entirety
despite plaintiff's failure to be in strict cotgmnce with the applicableules. However, only
those assertions in the opposition which have evidentiary support will be considered.

In response to the defendants’ motiondommary judgment, plaintiff responds as

follows:

Defendants assert that Plaintiffchfailed to exhaust administrative
remedies prior to filing his lawswi This lawsuit was opened by the
Hon. Thelton E. Henderson, Seniodde of the Northern District
of California, in the Northern Digtt and later transferred to the
Eastern District, on behalf of &htiff, who at that time had no
direct control over théhird-level exhaustion.

Plaintiff submits to this Honoradd Court as to his timeliness.
ECF No. 45 at 6.

D. Discussion

It is undisputed that administhge remedies were available ptaintiff, that he pursued
them, and that he exhausted the available remedial processes related to Appeal Nos. 056
and 0786. ECF No. 42-1 at 3-4; ECF No. 45 aRésolution of the motion therefore turns on
guestions (1) whether plaintiéxhausted those appeals priobtimging the pertinent claims
before the court, and (2) whether defendant® maet their burden of proving non-exhaustion
to all the claims contained in the first amended complaint.

Plaintiff has not challenged, and nothing in teeord contradicts, any of the facts relats

to the contents or timing of the appeals presgby the defendants (ECF No. 45 at 6), and th
8
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facts surrounding these appeals shall be deadeikted for purposes of the motion. Fed. R.
Civ. P. 56(e)(1) (“If a party . . . fails to propgdddress another partyassertion of fact as
required by Rule 56(c), the court may . . . coesitie fact undisputed for purposes of the
motion.”) The court now addresseach of the appeals in turn.

1. Appeal No. 0563

On April 9, 2013, while still at MCSP, plaifftsubmitted a non-medical appeal that
alleged he was being transferredetaliation for filing lawsuits and grievances; that the trans
endangered his life and showedilolerate indifference to his megdil conditions in light of his
scheduled shoulder surgery; aeduested that he be kept\ECSP for medical reasons.
Declaration of J. Zamora (“J. Zamora Dec(ECF No. 42-3) at 5-8. The appeal was assigne
institutional Log No. MCSP-C-13-00563 and O@®2 Log No. 1300373 (“Appeal No. 0563")
Id. at 3, § 7. Plaintiff submitted his third-lexagdpeal on July 6, 2013. Id. at 6. Appeal No. 0]
was exhausted on September 16, 2013, when a tietlifiessponse was issued. Id. at 3, 7. ]
response was issued within the permissible sixty work-day timeframe for a third-level resp,
Cal. Code Regs. tit. 15, § 3084.8(c)(3). Appeal 0563 was the onkgxhausted non-medical
appeal submitted by plaintiff related to his claimet the was subject to a retaliatory transfer fr

MCSP that interfered with his medical care. J. Zamora Decl. at 2-3, {1 6-8.

Defendants argue that Appeal No. 0563 exhaust&intiff's administrative remedies with

respect to all of his claims against MCSP deéants Kissel, Soltanian, Thomas, Costa, Sherré
Heintschel, Reaves, Smith, and Heatley, butttimatclaims were unexhausted when plaintiff
initiated this lawsit on April 13, 2013, ECF No. 42-1 at 6-7. &htiff does not dispute that
Appeal No. 0563 was not exhausted until Septerhbe013. ECF No. 45. He states only th
i

> Defendants refer to the filing date as theedhe complaint was filed by the Court, but undef

the prison mailbox rule the date plaintiff signed tomplaint will be considered his filing date
absent evidence to the comyra See Jenkins v. Johnson, 330 F.3d 1146, 1149 n. 2 (9th Cir.
(date petition is signed may bensidered earliest possible dateinmate could submit his
petition to prison authorities for filing under thmilbox rule). The difference between the dat
asserted by defendants and that adopted bgoine does not affect ¢hexhaustion analysis.

9
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he “had no direct control over thdrthlevel of exhaustion.”_Id. at 6.

Defendants are correct that any claims exhausted by Appeal No. 0563 needed to bge

brought after September 16, 2013 in order toxXtmested when filed, and are otherwise subje
to dismissal._See Albino, 747 F.3d1d{73; McKinney, 311 F.3d at 1199. Because both
plaintiff's original and amended complaint kediled prior to September 16, 2013, any claims
exhausted solely by Appeal No. 0563 were unexhdwgken filed. However, because plaintif
claims against defendants Kissel, Soltanian, Tdgrtosta, Sherrard, Heintschel, Reaves, Sn
and Heatley are not monolithic, the court separately addresses exhaustion as to retaliator
transfer, failure to issue a medical hadd failure to provide shoulder surgery.
a. Retaliation

The first amended complaint alleges thdteddants Kissel, Soltanian, Thomas, Costa,
Sherrard, Heintschel, and Reaves initiated a aetta) transfer from MCSkhat interfered with
plaintiff's medical care. ECNo. 21 at 4-8. Appeal No. 0563, igh alleges that plaintiff was
transferred in retaliation for filing lawsuits and ga@ces and that the tisfer put his health in
danger, was exhausted after ptdf filed his first amended cuoplaint and therefore does not
meet the pre-suit exhaustion requirement. Sinafif does not dispute &t he did not exhaus
prior to filing suit, and nothing in the recordggests otherwise, the court finds that plaintiff
failed to exhaust his administrative remedidempio bringing his First Amendment retaliation
claim.

b. Failure to Issue Medical Hold

The defendants also argue that Appeal No. @68blishes that plaifftdid not exhaust,

prior to filing in court, his deliberate indiffemee claims against defendants Soltanian, Smith,

Heatley for failing to issue a medical hold. EN®&. 42-1 at 6. For the reasons that follow, the

% Plaintiff's argument that he had no contwekr the third-level of exhaustion may have had
some weight had he been waiting for an oveittiud-level response #e time he filed his
complaint, but that is not the case here. PFididl not even initiate th third-level appeal until

close to three months after he filed the initialhgdaint in this case (ECF No. 4; J. Zamora De¢l.

at 6), and Appeal No. 0563 was not exhausted fiveildays after he filed his first amended
complaint (ECF No. 21; J. Zamora Decl. at 3, { 7).

10
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court finds that defendants havet their burden regarding norkaustion as to the allegations
against Soltanian, but not as to Smith and Heatley.

Appeal No. 0563 put prison authorities on notleat plaintiff was seeking a medical hold
at MCSP, and that he believed failing to issue tiodd endangered his health. J. Zamora Degl. at

5-9. Plaintiff himself refers to Appeal No. 0563aasappeal to retain him at MCSP on a medical
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hold. ECF No. 21 at 9, 1 8. Since Appeal Ba63 was not exhausted until five days after the
first amended complaint was filed (ECF No. 21Zdmora Decl. at 3, { 7), it cannot have timely
exhausted plaintiff's administrative remedies fas ittlaim. However, the record suggests that
plaintiff also pursued a distinct administratappeal related to the medical hold issue, and
defendants have not met their burden of detnatisg non-exhaustion as to that remedial
process.

Attached to plaintiff’s first amended complaiata copy of a first-level healthcare appegal
and response for appeal MCSP-HC-1304349%@al No. 3499”). ECF No. 21 at 51-52, 64-
65 This appeal, which addressgldintiff's request to be kemn a medical hold at MCSP, was

submitted on April 4, 2013 (id. at 51-52), and tlesponse was issued on May 15, 2013 (id. at 64-

65). Appeal No. 3499, which was denied wehve to proceed to a second-level appeal,
establishes that the issue of plaintiff's medivald was capable of being presented as a purely

medical issue. 1d. at 51-52, 64-65. The dedlanatof J. Zamora (ECF No. 42-3) and L.D.

* Because plaintiff is a pro se prisoner, thartdoes not rely on hispposition alone, or strictly|

apply the rules for opposing summary judgment. See, e.g., Thomas, 611 F.3d at 1150 (cqutioni

district courts not to apply, fer alia, “summary judgment ridestrictly” to prisoner pro se
plaintiffs); McElyea v. Babbitt, 833 F.2d 196, 1@®th Cir. 1987) (per curiam) (a verified
complaint may be considered in opposition to summary judgment if “it is based on personal
knowledge and sets forth specific facts admissibkvidence.”). In this case the court will
consider the entire recodd the case, includingotentially relevant exbits that plaintiff has

submitted with other filings, such as the first amended complaint. See Fraser v. Goodale,[342

F.3d 1032, 1036 (9th Cir. 2003) (evidence whiobld be made admissible at trial may be
considered on summary judgment); see Alsolelei v. Hawaii Dep’t of Pub. Safety, 220 Fed.
Appx. 670, 672 (9th Cir. 2007) (district court abugsdliscretion in not considering plaintiff's
evidence at summary judgment, “which cotesisprimarily of litigation and administrative
documents involving another prison and letteosrfrother prisoners” which evidence could be
made admissible at trial through thigner inmates’ testimony at trial).

11
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Zamora (ECF No. 42-4), submitted by the defendants in support of their motion for summe
judgment, make clear that healthcare and naitiheare appeals areatked and maintained
separately, and that appeals related solelg#dtihicare are tracked andintained by the Inmate
Correspondence and Appeals Branch. J. Zamora Be2] {1 3, 6; Declaration of L.D. Zamor
(“L.D. Zamora Decl.”) (ECHNo. 42-4) at 2, 3.

As a healthcare appeal, Appeal No. 3499 didcoate within the scope of the search fg
relevant appeals detailed in the Declaration of J. Zamora, which addresses only non-healt
appeals. J. Zamora Decl. at 2, | 3-6e Dieclaration of L.D. Zamora, which addresses
healthcare appeals, makes no rafeesto searching for exhaustegagls related to incidents al
MCSP or refusals to provide a medical holdD LZamora Decl. at 1-3. Accordingly, these
declarations do not demonst&dhe non-exhaustion of Appddb. 3499, and defendants have
presented no documentation of its fate.

Consideration of Appeal N@499 does not raise the possibilitfyexhaustion as to the

medical hold claim against defendant Soltanian, wines presented to this court in the origingl

complaint filed on April 13, 2013. At that timappeal No. 3499 remained pending at the firs
level and therefore was clearly unexhaustedwéi@r, the record does not contain informatio
from which it can be determined whether Agplo. 3499 was exhausted at the time that the
amended complaint first stated this claim adadledendants Smith and Heatley. Because it is
defendants’ burden to demorater non-exhaustion, and defendalmave not addressed Appeal
No. 3499, the motion should be denied as tarbdical hold claim against defendants Smith 3
Heatley.

c. Defendant Soltanian’s Refl to Provide Shoulder Surgery

Defendants also argue that Appeal No. 08&ablishes that plaiff did not timely

exhaust his claim that defend&ultanian refused to order shouldergery. ECF No. 42-1 at 6.

However, Appeal No. 0563 makes no referencertgdusal to provide surgery. It addresses a
distinct issue: the delay of alrsduled surgery that would resfittm the imminent and alleged|
retaliatory transfer. ECF No. 4£at 5-8. The Declaration of damora, which defendants rely

upon to address exhaustion of the allegations against the MCSP defendants, addresses n
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medical appeals and explicitly states that “[a]llegss relating to the failure to provide inmate
Parthemore with shoulder surgery . . . woulghbzcessed as a health-care grievance through
Inmate Correspondence and Appeals BranchZatora Decl. at 2, 1 3, 6. Though Appeal |
0563 claims that plaintiff's then-scheduled surgeould be delayed as a result of the transfer
the first amended complaint makes allegatioas pinior to surgery beg approved, defendant
Soltanian had refused to order semgand instead ordered steroiebtsh(id. at 8, 11 2-4). It also
alleges that defendant Soltantaid Plaintiff he was “too oldand that his condition would not
affect his quality of life._Id. at 9, 1 6.

The Declaration of L.D. Zamora, which addses healthcare appeals, makes no refer
to searching for exhausted appeals relatedcdidemts at MCSP, and addresses only allegatio
related to care at VSP. L.D. Zamora Decll-@ The court cannot assume that the failure to
address the existence of exhausted healthcpeabpregarding treatment at MCSP means tha
none exist. In fact, the documents plaintithahed to his first anmeled complaint include a
cancelled healthcare appeal thdtresses his claim that he viesng denied shoulder surgery :
MCSP. ECF No. 21 at 39-41.

This appeal was cancelled as untimely bectheseonsultation plaintiff referenced took
place over a year prior to submasiof the appeal. Id. at 4T.he response cancelling the app:s
states “[t]his screening action may not be appeafdess you allege that the above reason(s)
inaccurate.”_Id. If plaintiff was alleging @witinuing issue, which his complaint indicates he
was, then he could have appealed th@analiness decision on grounds of inaccuracy.
Specifically, plaintiff could havexplained that his appeal wlagsed not on a single event, but
presented a continuing issue that began with tieeereced consultation. Cal. Code. Regs. tit.
8 3084.6(c)(4) (“If the issue is onguy, . . . , the inmate or parolee may appeal any time durir
the duration of the event.”). €lrecord offers no evidence as to whether plaintiff attempted {
appeal the cancellation aleld a separate appeal.

Accordingly, the defendants have not metitheirden of showing that plaintiff failed to
timely exhaust his administrative remedies andlaim that defendant Soltanian wrongfully

denied his shoder surgery.
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2. Appeal No. 0695

At VSP, plaintiff submitted a medical appedleging that he had been transferred a dg
before his shoulder surgery was scheduledke pdace, and that he had been advised by VS
medical staff that the surgeryowld not be rescheduled. L.D.rdara Decl. at 6-8. The appeal
was assigned Log No. VSP-HC-13000695 (“AppNo. 0695”). Id. at3, 7. The
documentation provided by defendants shows that plaintiff submitted his third-level appea
August 28, 2013, _Id. at 7. The third-level resgwmwas issued on November 15, 2013. Id. at|
7. This response was issued within the permissibity day timeframe faa third-levelresponse

Cal. Code Regs. tit. 15, § 3084.8(c)(3). Appdal 0695 was the only exhausted medical app

submitted by plaintiff related to his claim that hesvieeing denied shoulder surgery at VSP. L.

Zamora Decl. at 2-3, 11 6-8.

Defendants acknowledge that Appeal No. 0Oé¥Bausts plaintiff's administrative
remedies as to his claims that defendaiisr;TMalakkla, Neal, and Yk denied his shoulder
surgery after he was transferred to VSP. ECF4%el at 7. However, theargue that the appe:
was not exhausted until after plaintiff filed his first amended complaint and therefore does
satisfy the pre-suit exhaustion requirement. Rthintiff does not challege these arguments.
ECF No. 45.

Plaintiff's claims against defelants Toor, Malakkla, Neal, dWirk were first presented
to this court in his first amended complai@ompare ECF No. 4 with ECF No. 21. The first
amended complaint was filed on September 0132ECF No. 21, which is the relevant filing
date for determining pre-suit exhaustion of these claims. See Cano, 739 F.3d at 1220-21;
621 F.3d at 1007. Appeal No. 0695 was exhaugiptbaimately two months after the claims
were filed. Accordingly, the court finds thagpitiff did not timely exhast his administrative
remedies related to his claims that defensidiator, Malakkla, Neaknd Virk denied him
shoulder surgery before he filed this lawsuit.

3. Appeal No. 0786

At VSP, plaintiff submitted another medicapeal which alleged that after his transfer

defendant Toor discontinued isescription for Celebrex due the cost of the drug, even
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though it was the only pain medication that wakké..D. Zamora Decl. at 19-22. The appeal
was assigned Log No. VSP-HC-13000786 (“AppNo. 0786”)._Id. at 3, 19. The
documentation provided by defendants shows that plaintiff submitted his third-level appea
September 14, 2013. Id. at 20. Appeal No. 0786 exdausted by denial at the third level on
December 27, 2013. Id. at 3, 1 9. Appeal D786 was the only exhausted medical appeal
related to plaintiff's claim thadefendant Toor cancelled his pain medication upon arrival at
Id. 2-3, 11 6, 9-10.

Defendants acknowledge that Appeal No. Og8Bausts plaintiff's administrative

remedies for his claim that defendant Toor cdedenis pain medicatioafter his transfer to

on

/SP.

VSP. ECF No. 42-1 at 7. They argue that Appeal No. 0786 was exhausted after plaintiff filed hi

first amended complaint (id.), and plafhtioes not dispute this (ECF No. 45).

Because plaintiff's claims against defentd@oor were new to the first amended
complaint, the date the first amended complairg fitad is used to detemine whether exhaustic
occurred pre-suit. The first amended complaias filed September 11, 2013 (ECF No. 21), &
plaintiff initiated his third-level appeal iAppeal No. 0786 on September 14, 2013 (L.D. Zam
Decl. at 20). Since thiird-level appeal was netven initiated until after plaintiff filed his first
amended complaint, the court finplaintiff did not meet the prsuit exhaustion requirements g
to his claims that defendanbdr cancelled his pain medication.

E. Conclusion

For the reasons set forth above, the court finds that plaintiff did not satisfy the pre-s
exhaustion requirements for his claims tiketendants Kissel, Soltanian, Thomas, Costa,
Sherrard, Heintschel, and Reaves initiated a etta) transfer that intéered with his medical
treatment; that defendant Soltanirefused to issue a meditald; that defendants Toor,
Malakkla, Neal, and Virk deniddis shoulder surgery after he weansferred to VSP; and that
defendant Toor cancelled his pain medication dftewas transferred to VSP. The court finds
that defendants have not met tHairden in establishing plaintiff's failure to exhaust with resy
to his claims that defendant Soltanian dersledulder surgery at MCSP and that defendants

Smith and Heatley refused to issue a medical hold.
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V. Defendants’ Motion to Dismiss

Defendants move for dismissal pursuant tdefal Rule of Civil Procedure 12(b)(6).
Defendants argue that plaintiff fails to statelam against them upon whicelief can be grante
because (1) plaintiff admits that he was tranmsféfor a legitimate reason, and (2) his allegatic
regarding his medical care amount to no more ¢hdifference of opinionECF. No. 43-1 at 2.

The only claims that survive administraiexhaustion analysae those against
defendant Soltanian for refusing to order ddeusurgery and against defendants Smith and
Heatley for failing to issue a medical holdhoigh defendants’ motion to dismiss addresses
claims that defendants Smith and Heatley faitessue a medical hold, it does not make any

arguments regarding the sufficiency of plditgiclaim that defendaroltanian denied his

shoulder surgery. ECF No. 43-1 at 3, 10-11. Adiewly, the court considers the Rule 12(b)(6

motion only as to the claims agat defendants Smith and Heatley.

A. Legal Standard for Motion to Dismiss Under Fed. R. Civ. P. 12(b)(6)

In order to survive dismissal for failure $tate a claim pursuant to Rule 12(b)(6), a

complaint must contain more tharfformulaic recitation of the eleamts of a cause of action;” it

must contain factual allegationsfistient to “raise a mht to relief above the speculative level.’

Bell Atlantic Corp. v. Twombly, 550 U.%$44, 555 (2007). “The phding must contain

something more . . . than . . . a statemenadfsfthat merely creates a suspicion [of] a legally
cognizable right of action.”_Idquoting 5 C. Wright & A. Miller,Federal Practice and Procedu
§ 1216, pp. 235-236 (3d ed. 2004). “[A] complamist contain sufficient factual matter,

accepted as true, to ‘state a claim to relief ihatausible on its face.” Ashcroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 57@) claim has facial plausibility wher
the plaintiff pleads factual content that allows tloert to draw the reasonable inference that t
defendant is liable for .hmisconduct alleged.” 1d.

In considering a motion to dismiss, the coutist accept as true the allegations of the

complaint in question, Hospital Bldg. Co.Rex Hospital Trustees, 425 U.S. 738, 740 (1976)

and construe the pleading in the light mosbfable to the party opposing the motion and res

all doubts in the pleader’s favor. JenkindvicKeithen, 395 U.S. 411, 421, reh’q denied, 396
16
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U.S. 869 (1969). The court will “presume tligeneral allegations embrace those specific fag

that are necessary to suppo# tthaim.” National Organizatn for Women, Inc. v. Scheidler,

510 U.S. 249, 256 (1994) (quoting Lujan v. Defasdd Wildlife, 504 U.S. 555, 561 (1992)).

Moreover, pro se pleadings are held to a lessgent standard than those drafted by lawyers.

Haines v. Kerner, 404 U.S. 519, 520 (1972).

The court may consider facts established bylstdhattached to the complaint. Durning

v. First Boston Corp., 815 F.2d 1265, 1267 (9th Cir. 1987). The court may also consider f

which may be judicially noticed, Mullis Wnited States Bankruptcy Ct., 828 F.2d 1385, 1388

(9th Cir. 1987); and matters of public recoraluding pleadings, orderand other papers filed

with the court, Mack v. South Bay Beer Distitors, 798 F.2d 1279, 1282 (9th Cir. 1986). The

court need not accept legal conclusions “casite form of &ctual allegations.”

B. Inadequate Medical Care Claim

In order to state a 81983 claim for \@atbn of the Eighth Amendment based on

inadequate medical care, plafhthust allege “acts or omissiossifficiently harmful to evidence

deliberate indifference to serious medical needs.” Estelle v. Gamble, 429 U.S. 97, 106 (1¢
To prevall, plaintiff must showoth that his medical needs welgectively serious, and that

defendants possessed a sufficiently culpaldlie stf mind._Wilson vSeiter, 501 U.S. 294, 299

(1991); McKinney v. Anderson, 959 F.2d 853, 854 ©th 1992) (on remand). The requisite

state of mind for a medical claim is “deliberandifference.” Hudson v. McMillian, 503 U.S. 1

5(1992).
A serious medical need exists if the failtmereat a prisoner’'sondition could result in
further significant injuryor the unnecessary and wanton irtitin of pain. Indications that a

prisoner has a serious need for nesatireatment are the following: the existence of an injury

ACLS

)76).

that

a reasonable doctor or patient would find important and worthy of comment or treatment; the

presence of a medical condition that significantly affects an ohaVis daily activities; or the

existence of chronic and substantial paee, e.g., Wood v. Housewright, 900 F.2d 1332, 13

41 (9th Cir. 1990) (citing cases); Hunt v. Dental Dep’t, 865 F.2d 198, 200-01 (9th Cir. 1984

McGuckin v. Smith, 974 F.2d 1050, 1059-60 (9th. @B92), overruled on other grounds, WM
17
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Technologies v. Miller, 104 F.3d 1183th Cir. 1997) (en banc).

In Farmer v. Brennan, 511 U.S. 825 (1994¢ Supreme Court established a very

demanding standard for “deliberate indifferencBlégligence is insufficient. Farmer, 511 U.S|

at 835. Even civil recklessness (failure to adhmface of an unjustifidy high risk of harm
which is so obvious that it should be knowninisufficient to establish an Eighth Amendment
violation. Id. at 836-37. It inot enough that a reasable person would have known of the ris
or that a defendant should have known of the rigk at 842. Rather, tieerate indifference is
established only where the defendsutdjectively “knows of and disregards @rcessive risk to

inmate health and safety.” ToguchiGhung, 391 F.3d 1051, 1057 (9th Cir. 2004) (internal

citation omitted) (emphasis added)eliberate indifference can lestablished “by showing (a) «
purposeful act or failure to nesnd to a prisoner’s pain or pdsis medical need and (b) harm
caused by the indifference. Jett v. Pend88 F.3d 1091, 1096 (9th Cir. 2006) (citations

omitted). A difference of opinion between an inmate and prison medical personnel — or b

medical professionals — regandi appropriate medical diagnosis and treatment are not eno

establish a deliberate indifference clai®anchez v. Vild, 891 F.2d 240, 242 (9th Cir. 1989);
Toguchi, 391 F.3d at 1058.

C. Defendants Smith and Heatley

Defendants do not dispute thdintiff has adequately alied a serious medical need.

Instead, they argue that plaintifas failed to plead facts sufficieotallege that defendants Smith

and Heatley were deliberatahdifferent to that medicaleed. ECF. No. 43-1 at 10-11.

In the first amended complaint, plaintitfeges that “on 4/16/18nd 3/29/13 Plaintiff
filed a request with defendant C. Smith, Chief Medical Officer aBM@equesting a medical
hold for the scheduled surgery. No reply was egeeived. Similar request made to defenda
Heatley — no response.” ECF No. 21 at 10. Pliatiaches copies of é#se requests to the firs
amended complaint._Id. at 49-50, 56-57. He attaches a copy of his first level appeal in
Appeal No. 3499 (id. at 51-52), which was respahideby defendant Smith (id. 64-65). Base
on a notation in the bottom leforner, it appears that plaintiff's March 29, 2013 request for a

medical hold was grouped with Appeal No. 3499. Id. at 49.
18
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Defendants argue that plaintitas failed to state a claim upwhich relief can be grante
because defendant Smith’s response to plainaffjseal shows that he was not actually aware
that plaintiff would not receivappropriate medical care 8P, and it is unknown whether
defendant Heatley ever receivee tiequest or was aware plafhwould not receive appropriate
care. _Id.

The documents attached to plaintiff's fisshended complaint establish that defendant
Smith received, at the least, plaintiff's Mar28, 2013 request for anterview and responded tc
it as part of Appeal No. 3499. ECF No. 21 at@®65. With respect to the requests sent to

defendant Heatley, on a Rule 12(l))6otion plaintiff is entitled tdhe reasonable inference tha

a submitted request was received. SandeBsown, 504 F.3d 903, 910 (9th Cir. 2007) (court

must assume truth of complaint’s factual allemas and credit all reasonable inferences).
Plaintiff’'s March 29, 2013 request stated thahbd been waiting over two years for surgery g
his shoulder and ventral hernia, thr@atment was finally availablthat he was in “very severe
pain,” that he would lose his access to thellffrepproved treatments if he was transferred, ar
that the transfer was to “satisfy the whiofustody.” ECF no. 21 at 49-50. The April 16, 20
request for a medical hold indicatthat his shoulder surgery washeduled within the week an
that he had gone for his pre-oggon testing._Id. at 56-57.

Though the first amended complaint states piheantiff did not recéve a response to his

request from defendant Smith (id. at 10,  10)atkeched records indicate that defendant Smi

did respond, and his response was a denidleofequest for a medichbld (id. at 64-65).
Defendant Heatley’s lack of response can be searcasstructive denial. Even if the defendg
believed that plaintiff would get pper treatment at VSP, it is reasble to infer that they woulc
have known a transfer would cause a delay rgesy because the surgery would have to be
rescheduled by the receivingstitution. Taking the facts in the hgmost favorable to plaintiff,
he alerted the defendants to the thett he was in severe pain and had been for the past two
and they refused to issue a medical hold to ategrbitrary custody traresf, thereby delaying hi
surgery and prolonging his “veryva@e pain.” The Eighth Amendmt protects plaintiff from

the “unnecessary and wanton infliction ofrpa Estelle, 429 U.S. at 104.
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D. Conclusion

At the pleading stage, the court must také&raes the allegations in the complaint and
construe the pleading in plaintiéffavor. For the reasons set foabove, plaintiff has adequate
alleged an Eighth Amendment violation against defendants Smith and Heatley.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Defendants’ motion for summary judgment (BO®: 42) be granted in part and den
in part as follows:

a. Granted as to all claims againskeelants Kissel, Thomas, Costa, Sherrard
Heintschel, Reaves, Toor, Malakkla, Virk, anddNand these defendants be dismissed witho
prejudice for failure to exhaust administratiegnedies for the claims against them.

b. Granted as to the claim that defendaoitanian refused to issue a medical h
and the claim be dismissed hatut prejudice for failure toxbaust administrative remedies.

c. Denied as to the claim that defentd8oltanian refused to order shoulder
surgery.

d. Denied as to defendants Smith and Heatley.

2. Defendants’ motion to dises (ECF No. 43) be denied.

3. Defendants Soltanian, Smith, and Heatlegroered to answer the remaining claim
within thirty days from the datef the district judge’s reviewnd adoption of the instant finding
and recommendation.

These findings and recommendations are submitted to the United States District Jy
assigned to this case, pursuanth® provisions of 28 U.S.C. 8§ 63§(l). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court, whicshall be captioned “Objectiots Magistrate Judge’s Findings
and RecommendationsDue to exigencies in the court’s calendar, no extensions of time wi
be granted. A copy of any objections filed with the costtall also be served on all parties. T
7
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parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Marinv. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: March 5, 2015 . -~
Mr:——— M"}-I—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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