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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | NARY YANG KMBUAAR, No. 2:13-cv-829-EFB
11 Plaintiff,
12 V. ORDER
13 | CAROLYN W. COLVIN, Acting
" Commissioner of Social Security,
15 Defendant.
16
17 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
18 | (“Commissioner”) denying her application for aipe of disability andDisability Insurance
19 | Benefits (“DIB”) under Title 1l of the Sociale&gurity Act. The parties’ cross-motions for
20 | summary judgment are pending. For the reas@tusgsed below, plaintiff's motion is granted
21 | defendant’s motion is denied, and the mmateemanded for further proceedings.
22 | I BACKGROUND
23 Plaintiff protectively filed an applicatiocior a period of disability and DIB on September
24 | 15, 2009, alleging that she had been disabletksteptember 15, 2009. Administrative Recofd
25 | (“AR”) 66, 151-154. Her application was initially denied on December 14, 2009, and upon
26 | reconsideration on February 19, 2010. at 72-75, 78-82. On April, 2011, a hearing was held
27 | 1
28 || /I
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before administrative lawflge (“ALJ") Laura S. Havensld. at 46-65. Plaintiff was

represented by counsel at the hearings, at wdhiehand a vocational expé‘VE”) testified. Id.
On July 27, 2011, the ALJ issued a decisiodifig that plaintiff wa not disabled under

sections 216(i) and 223(d) of the Actd. at 23-31. The ALJ made the following specific

findings:

1

1

1 A hearing was originally held on Novemhl8, 2010, but was rescheduled to April 7,
2011, to provide plaintiff an opportity to retain counsel. AR 39-45

2 Disability Insurance Benefire paid to disabled persons who have contributed to

Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid

to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimaahgaging in substantial gainful
activity? If so, the claimant fund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claints impairment or combination
of impairments meet or equal empairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ia finst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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. The claimant meets the insured statugineements of the Social Security Act

through December 31, 20%3.

. The claimant has not engaged in suissh gainful activity since September 15,

2009, the alleged onset date (20 CFR 404.E3&kQ).

. The claimant has the following severe impairments: depressive disorder, anxiety

disorder, borderline intellectual functioning, low backpaind right arm pain (20
CFR 404.1520(c)).

* % %

. The claimant does not have an impairm@ntombination of impairments that

meets or medically equals one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 20 CFR 404.1520(d), 404.1525, 404.156).

* % %

. After careful consideration of the entirecord, the undersigned finds that the

claimant has the residual functional capatd perform medium work as defined
in 20 CFR 404.1567(c) except she is limitecgimple repetitive tasks.

* % %

. The claimant is capable of performing paedevant work as a stock clerk and as a

warehouse worker. This work does najuiee the performare of work-related
activities precluded by the claimantissidual functionlecapacity (20 CFR
404.1565).

* % %

. The claimant has not been under a disabiditydefined in the Social Security Act,

from September 15, 2009, through the ddtthis decision (20 CFR 404.1520(f)).

Id. at 23-31.

Plaintiff requested that the Appls Council review the ALJ’s decisidd, at 17-18, and

on March 7, 2013, the Appeals Council deniedaweyileaving the ALJ’s decision as the final

decision of the Commissioneld. at 1-6.

® Plaintiff notes that her earning recordfemet that her date last insured was Decembg
2014, not December 201%eeAR 155. The court need naddress the discrepancy as it is
immaterial to the resolution of the pending motions.
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Il. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledill be upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnad3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admie9 F.3d 595, 599 (9th Cir. 1999rckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidemesusceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that the ALJ erred by (1) ifag to provide specifiand legitimate reason
for rejecting Dr. Wakefield’s opinions; (2) faiinto adequately explain the basis for not findin
that plaintiff met the listingriteria of 12.05B or 12.05C; and)(failure to provide clear and
convincing reasons for discréidig plaintiff's credibility.

A. The ALJ Failed to Provide Specifio@ Legitimate Reasons for Rejecting Dr.

Wakefield's Opinions

Plaintiff first argues that the ALJ erred bgt giving full weight to the opinion of Dr.

Wakefield, an examining psychologist. ECB.N5 at 8-11. The wgit given to medical

opinions depends in part on whether they are proffered by treating, examining, or non-examining

professionalsLester v. Chater81 F.3d 821, 834 (9th Cir. 1996prdinarily, more weight is
4
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given to the opinion of a treaty professional, who has a greater opportunity to know and ob
the patient as an individuald; Smolen v. Chate80 F.3d 1273, 1295 (9th Cir. 1996).
Furthermore, the opinion of an examining profesal is generally affordegreater weight than
an opinion from a non-examining professioniagéster 81 F.3d at 831. To evaluate whether a
ALJ properly rejected a medical opinion, in addittorconsidering its soae, the court consider
whether (1) contradictory opiniomse in the record; and (2) clinical findings that support the
opinions. An ALJ may reject an uncontradictganion of a treatingr examining medical
professional only for “cleasnd convincing” reasond.ester 81 F.3d at 831. In contrast, a
contradicted opinion of a treating or examinprgfessional may be rejected for “specific and
legitimate” reasons that are supported by substantial evidéhcat 830. While a treating
professional’s opinion generally is accorded supeseight, if it is ontradicted by a supported
examining professional’s opinioe.g.,supported by different independeclinical findings), the
ALJ may resolve the conflictAndrews v. Shalaléb3 F.3d 1035, 1041 (9th Cir. 1995) (citing
Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989). However, “[w]hen an examining
physician relies on the same clini¢aidings as a treating physicidmjt differs only in his or her
conclusions, the conclusions of the examgnphysician are not ‘substantial evidenceOtn v.
Astrue 495 F.3d 625, 632 (9th Cir. 2007).

The record contains twapinions from Dr. Wakefield On November 17, 2009, Dr.
Wakefield examined plaintiff and evaluated heental limitations. AR 249-252. Dr. Wakefiel
diagnosed plaintiff with an anxiety disordbgrderline intellectuaiunctioning (BIF), and
psychosocial and environmental problertts. at 252. Dr. Wakefield oped that plaintiff could
not handle her own funds; was not able to intenaitt co-workers, superviss, and the public a
a minimally acceptable level; she was able tmfelsimple repetitive tasks, but more complex
procedures with substantialrdands on English verbal skillgould present difficulties; her
ability to reason and make occupational, pers@mal,social decisions imer best interest were
deficient; her social and behaval functioning were generally ppriate; her concentration ar
pace were deficient, but her persistence was adeqguatat 252.

i
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Dr. Wakefield examined plaintiff a secotiche on May 14, 2011. He diagnosed her wjth

the same mental health disorders but alagnsed a depressivesdider and communication

disorder.1d. at 388. It was Dr. Wakefield’s opinion that plaintiff could perform simple repefjtive

tasks and some more complex procedures atuxeel pace, but tasks with substantial verbal
demands would present difficultiesle opined that plaintiff woulde able to interact with her
co-workers, supervisors, and the public but atlg minimally acceptable level; that her ability

to reason and make occupational, personalsan@l decisions in her best interests was

deficient; that her social andHweevioral functioning were affectday anxiety; thaher persistence
and visual concentration was adegyand that her pace and verbahcentration were deficient.
Id. at 388.

The record also contains an opinion fr@m Haroun, a non-tréiag psychiatrist.ld. at
257-271. On November 20, 2009, Dr. Haroun cotepl@ Psychiatric Review Technique and
Mental Residual Functional Capacity Assessmét.Dr. Haroun opined #t plaintiff was not
limited in her ability to carry out short and sil@pnstructions, but that she was moderately
limited in her ability to understand, remempand carry out detailed instructionsl. at 265. It
was also Dr. Haroun’s opinion thalaintiff was not significantlyimited in any of her social
interactions.Id. at 270.

In weighing the medical opinionhe ALJ stated that he gasabstantial weight to the Dr.
Wakefield’s first opinion (i.ethat of November 17, 2009)éio Dr. Haroun’s opinion, but
afforded Dr. Wakefield's second opinion wagsaracterized as fypropriate weight.”ld. at 29-
30. Plaintiff argues that (1) thd_J effectively rejected Dr. Waefield’s first opinion despite
purporting to give it substantial weight; and {Rat the ALJ did noprovide specific and
legitimate reasons for rejectimyy. Wakefield's secondpinion. ECF No. 15-1 at 11-16. As Dr.

Wakefield’'s opinions were contlected by Dr. Haroun’s opinion, the ALJ was required to giv

11°}

“specific and legitimate” reasons fagjecting Dr. Wakefield’s opiniond.ester 81 F.3d at 831.
1
1
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i. The ALJ effectively rejected Dr. Wafield’s first opnion and therefore
was required to provide “spéici and legitimate” for doing so

The ALJ purported to give “substantial bt to Dr. Wakefield's first opinion.
However, the ALJ's RFC determination does imelude all of Dr. Wakefield's assessed
limitations. AR 27, 29. Significant] Dr. Wakefield found in his fitsopinion that the plaintiff
could not interact with coworkers, supervis@sd the public at a minirttg acceptable level.
AR 252. Nonetheless, the ALJ foutidht plaintiff could perform natum work limited to simple
repetitive tasks. AR 27. The ALJ did not exjplicaddress or find that plaintiff lacked the
ability to interact with coworkers, supervisoasid the public at a minimally acceptable level.
See Id!

Furthermore, the one mental limitation asss® by the ALJ—Ilimited to simple repetitiv

D

tasks—does not encompass Dr. Wakefield’s opitthan plaintiff was limited in interacting with

co-workers, supervisors, and the publ8ocial Security Ruling 85-15 provides:

“The basic mental demands of competitisenunerative, unskilled work include the
abilities (on a sustained basie)understand, carry out, ancsmember simple instructions;
to respond appropriately to supision, coworkers, and usual work situations; and to deal
with changes in a routine work setting.

SSR 85-15See also Little v. Commissioner of Social S&0 F. Supp. 2d 1143, 1153 (D. Or.

—

2011) (finding a restriction to unglad work tasks with limited intaction with the public did ng
encompass a restriction on interaction with co-workers).

Thus, even with the ability to understand anaycaut simple instruction, an individual i

[

unable to perform unskilled work if they canmespond appropriately to supervision and co-
workers. While the ALJ purported to give sulosia weight to Dr. Wakefield’s first opinion, the
ALJ omitted from her RFC determination any lintiba regarding plaintiff's ability to interact

with co-workers, supervisorsnd the public, a limitation assesd®dDr. Wakefield. Further, the

* In his second opinion Dr. Waleld found that plaintiff woulde able to interact with
co-workers, supervisors, and the public atinimally acceptable level, AR 388, but the ALJ
gave reduced weight to that opiniach, at 29-30.

7
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ALJ made an RFC determination that assumes ahitity. Thus, the ALJ did in fact reject Dr.

Wakefield’s opinion in thategard, but did so without statj any reason, let alone a specific and

legitimate reason. This cditstes reversible error.

ii. The ALJ did not give a “specifiond legitimate” reason for rejecting Dr.
Wakefield’'s second opinion.

The ALJ provided only two conclusory statertgefor why he afforded Dr. Wakefield’s
second opinion “appropriate weightThe first is the ALJ’s conclusion that the opinion was “1
supported by the objective evidence in the fil&Fie second is the ALJ’s conclusion that the
opinion was “an underestimate of thégjptiff’s] capacity.” AR 29-30.

The first stated reason does not constitigpexific and legitimate reason for rejecting
Wakefield’'s opinion. An ALJ may satisfy her burdafnproviding specific and legitimate reasq
for rejecting a contradicted medical opinion “fstting out a detaileand thorough summary of
the facts and conflicting clinical evidenceatstg h[er] interpretation thereof, and making

findings.” Embrey v. Bower849 F.2d 418, 421 (1988). As explarigy the Ninth Circuit:

To say that medical opinionare not supported by sufficient
objective findings does not achievetlevel of specificity our prior
cases have required even when the objective factors are listed
seriatim. The ALJ must do more than offer h[er] own conclusions.
He must set forth h[er] own imgretation and explain why [s]he,
rather than the doctors, are correct.

Regenniter v. Comm’r of Soc. Sec. Adnii66s F.3d 1294, 1299 (9th Cir. 1999).

The ALJ’s decision hereoatains a summary of the objective medical evidence and
opinion evidence of record, folied by her conclusion that tleejective medical findings do ng
support Dr. Wakefield’'s second oydon. The ALJ, however, does not identify any contradictg
evidence or explain how Dr. Wdlkedd’s opinion is unsupported libjective medical evidence.
As the ALJ has offered nothing more than hemausion, without setting forth her interpretatig
of why the evidence does not support Dr. Wakefgetgpinion, this firsteason for rejecting Dr.
Wakefield’'s second opion is insufficient.

i
i
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Likewise, the ALJ’s other reason, that Dr. kgéeld’s opinion was “an underestimate g
[plaintiff's] capacity,” is not spcific and lacks angneaningful interpretation of the evidertce.
The ALJ was required to do more than supplydanclusion that Dr. Wakefield’s second opin
was an underestimate of pi&ff's functional capacity.See McAllister888 F.2d at 602. (ALJ
must specify why a treating physician’s opinions awed rather than offer broad and vague
reasons.)Magallnes v. Bower881 F.2d 747, 751 (9th Cir.1989) (“The ALJ can meet this bu
by setting out a detailed and thorough summathefacts and conflicting clinical evidence,
stating his interpretation thewf, and making findings.”Embrey 849 F.2d 421-22 (“The ALJ
must do more than offer his conclusions.The ALJ provided no explanation for why Dr.
Wakefield’'s second opinion underestimatedmgiéfis capacity, nor does she identify any
evidence to support this conclusion. The ALJ’'s dasmry reasons are insufficient to reject an
examining physician’s opinionEmbrey 849 F.2d 421-22. Accordingly, the ALJ erred in
rejecting Dr. WakBeld’s opinions.

B. The ALJ failed to adequately explairethasis for not finding that plaintiff met the

listing criteria of 12.05B or 12.05C.

Plaintiff next argues that the ALJ failedgoovide sufficient justification for why plaintiff

did not satisfy listings 12.05B dr2.05C. At step three ofdlsequential evaluation, the ALJ

determines whether a claimant’s impairment@mbination of impairments meet or equals onge

of the impairments listed in 20 C.F.R. P&b¥, Subpart P, Appendix 1. Where a claimant’s
impairment or impairments meets or equals adigtgpairment in Appendix 1, the claimant is
se disabled. 20 C.F.R. § 416.920(d). “Onceraspalisability is established, the ALJ has no
discretion; he must award benefitsroung v. Sullivar911 F.2d 180, 183 (9th Cir. 1990).

1

> In assessing plaintiff’'s intellectual fumning, Dr. Wakefield dund that plaintiff's
“non-native English appears tovearesulted in an underestimateher ability.” AR 251. This
gualification, however, appears in Dr. Walddi's November 17, 2009 psychological evaluati
Id. The same qualification does rappear in his second assessmidtely due to the fact that a
translator was present at the second evaluatohrat 384-388. As discussed below, testing fr
both evaluations resulted in IQ test scommsch meet category 12.05(B) of the listing of
impairments.

9
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Listing 12.05—intellectual dability—"refers to signiftantly subaverage general
intellectual functioning with deficits in adapé functioning initiallymanifested during the
developmental period; i.e., thei@@nce demonstrates or supports onset of the impairment bg
age 22.” The listing can be met 8gmonstrating “[a] valid verbaherformance, or full scale IQ
test of 59 or less; [or] . . .J&alid, verbal, performance, dull scale IQ of 60 through 70 and a
physical or other mental impairment impagian additional and significant work-related
limitation of function.” 12.05(B)-(C). Thus, plaintiff meets the listinglij she has a valid 1Q
score of 59 or less and (2) the evidence demonswaggports onset of the impairment befor
age 22; or, if (1) she has a val{@ score between 60 and 70, (B¢ evidence demonstrates or
supports onset of the impairment before 28eand (3) she has a physical or other mental
impairment imposing an additional and sigraint work-related lintation of function.

The record contains resuftem two separate 1Q tests. AR 250, 386. A Wechsler Ad
Intelligence Scale-Fourth Edition (WAIS-IV) testrathistered by Dr. Wakefield resulted in a f
scale IQ of 57, a verbal comprehension scorf@ofand a perceptualasoning score of 73. AR
250. Dr. Wakefield noted that, attiigh plaintiff's intellectual abilit was in the deficient range
as evidenced by the 1Q score of 57, the levekapgd to be an underestimate due to her Engl
abilities. 1d.

A second WAIS-IV test was adminiséel on May 14, 2011 during Dr. Wakefield’'s
second evaluation of plaintiff. AR 386. Thisxead test was administered with the aid of an
interpreter. AR 384. It produced similar restidtshe first test, indicating that plaintiff’s full
scale 1Q score dropped to 54, her verbal aamg@nsion dropped to 51, and her perceptual
reasoning score rose slightly?s. There was no finding that Henglish abilities affected the
second test scoreSeeAR 384.

The scores from both tests satisfy gary 12.05(B) of Listing of Impairments for
intellectual disability’> Nevertheless, the ALJ found, without explanation, that plaintiff “did n

have a valid verbal, performanae,full scale IQ of 59 or lessg@nd subsequently concluded th

® They do not fall into the 12.05C range name of the scores were between 60 and 7(
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the plaintiff did not meet theriteria for 12.05(B) or (C)ld. at 27. The ALJ must, in some way

explain why an 1Q score is disregardegdomez v. Astry&95 F. Supp. 2d 1049, 1057 (C.D. Cal.

2010) (citingThresher v. Astrye283 F. App’x. 473, 475 & n. 5). Here, no explanation was
given for why the ALJ believed éise 1Q scores were invalid.

Defendant argues that the ALJ properly cege Dr. Wakefield’©pinions and therefore
justifiably found that plaintiff did not meet tl2.05(B) and (C) criteria. ECF No. 18 at 13. A
discussed above, the ALJ failed to give legallfficient reasons for rejecting Dr. Wakefield’s
opinions. Furthermore, to summarily state atWakefield's opinionsire rejected fails to
explain why the test scores, which satisfy 12.05é8¢ simply being disregarded. More to the
point, the ALJ purported to give substantadight to Dr. Wakefield’s November 17, 2009
opinion, which is that date of thest results demonstrating thaaipitiff had a full scale 1Q of 57
a verbal comprehension score of 54, and a perabgasoning score @B. AR 250. Thus, the
opinion the ALJ accorded substantial weight was dbas@art on these 1Q scores. Even had t
ALJ properly rejected Dr. Wakefield’s opiniorieere is no indication that the ALJ questioned
Dr. Wakefield’s objective findingsSeeAR 29-30. Indeed, the ALJ’s written decision makes
mention of plaintiff's 1Q scoresinstead of addressing those s0and explaining why they we
invalid, the written decision simpltates a conclusion that trexord does not contain any vali
IQ scores. Accordingly, the ALJ failed togperly consider whethgaintiff's 1Q scores
satisfied the listind2:05(B) and (C).See Threshef83 Fed. at 475 (remanding the case whe
the ALJ failed to address, among other thjrige validity of the plaintiff's IQ score).

Defendant also argues thaaipitiff failed to meet her buraeof proving that her mental

impairment manifested before the age of 22 FENO. 18 at 14. A claimant is not required to

" The Ninth Circuit noted that has “never decided whitformation is appropriately
looked to in deciding [the] Vidity” of an IQ score. Threshey 283 F. App’x. at 475 n. 6. Other
courts, ad’hreshemoted, have said that scores banguestioned on the basis of “other
evidence.Sege.g, Clark v. Apfel 141 F.3d 1253, 1255-56 (8th Cir. 1998app v. Heckler779
F.2d 1497, 1499-1500 (11th Cir. 1986) (per curiar@jher courts have been more explicit an
required a link between the evidence and the sceeeBrown v. Sec’y of Health & Human
Servs, 948 F.2d 268, 270 (6th Cir. 1991). At the velsle the ALJ must address the scores.
the case at bar, the ALJ did not speeifiy address plaintiff's 1Q scores.

11
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produce an IQ score generated prioage 22 in order to meet the listin§ee Gomez v. Astrue
695 F. Supp. 2d 1049, 1061 (C.D. Cal. 2010). Severalitsroave held that an adult IQ score
creates a rebuttable presumption thatigairment existed before the age of Z2ee Hodges v
Barnhart 276 F.3d 1265, 1268—-69 (11th Cir. 2001) (IQ<deafter age 22 satisfy the listing
criteria and “create a rebuttalgeesumption of a fairly constant 1Q throughdte”) (citing
Muncy v. Apfel247 F.3d 728, 734 (8th Cir. 200Luckey v. U.S. Dept. Of Health and Human
Services890 F.2d 666, 668 (4th Cir. 1989)). Districuas within the Ninth Circuit are split.
Compare, e.g., Forsythe v. Astr@®12 WL 217751, at * 6-7 (E.D. Cal. Jan. 24, 2012)
(collecting cases and adopting presumptidagkson v. Astrye2008 WL 5210668, at * 6 (C.D.
Cal. Dec.11, 2008) (“several circuhave held that valid IQ testreate a rebuttable presumpti
of a fairly constant 1Q throughoatclaimant’s life . . . . The Court finds the reasoning of the
Seventh, Eighth, and Eleventhr€iiits to be persuasive”gchuler v. Astrue2010 WL 1443882,
at *6 (C.D. Cal. Apr. 7, 2010) (“a valid qualifyii@® score obtained by the claimant after age
creates a rebuttable presumption that the claimargistal retardation begarior to the age of
22, as it is presumed that 1Q scores remainively constant during a pson’s lifetime”); with
Clark v. Astrue2012 WL 423635 (E.D. Cal. Feb.8, 201@gclining to adopt rebuttable
presumption)Rhein v. Astrue2010 WL 4877796, at *8 (E.D. Cd&ov. 23, 2010) (finding
rebuttable presumption would remove plaintiff’'s burdéstep three).

This court concurs with the reasoningqorsytheand adheres to the line of cases
applying the rebuttable presumptioBee Wooten v. Colviio. 2:12-cv-426 EFB, 2013 WL
5372855, at *3-4 (E.D. Cal. Sep. 25, 2008)ods v. AstrueNo. CIV. S—10-2031-GEB-EFB,
2012 WL 761720, at *4 (E.D. Cal. Mar. 7, 2012ere, the ALJ did not even acknowledge
plaintiff's 1Q scores, and therefose failed to rebut the presumption.

1
1

8 The court need not decide whether piffihas an additional impairment “imposing a
significant work-related limitation of function” asquired by Listing 12.05(C). Plaintiff has I1Q
scores below 60, which would falhder Listing 12.05(B). That lisig does not contain such a
requirement.
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Accordingly, the matter must be remanded ningstemanded to allow the ALJ to consi
whether plaintiff satisfied listing 12.05(B) or (C).
IV. CONCLUSION

The ALJ failed to apply the proper légdandard and support her decision with
substantial evidence. Theredort is hereby ORDERED that:

1. Plaintiff's motion for sumnrg judgment is granted,;

2. The Commissioner’s cross-motifmm summary judgment is denied;

3. The Clerk is directed to enter judgment in thenpifis favor; and

4. The matter is remanded for further coesadion consistent with this opinion.

DATED: September 25, 2014.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

® As the matter must be remanded for tiesoms stated herein, the court declines to
address plaintiff's remaining argument.
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