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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DARRELL SMITH, No. 2:13-cv-0864 WBS AC P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS
DUFFY,
Defendants.

Plaintiff Darrell Smith, a state prisoner proceeding pro se, seeks relief pursuant to 4
U.S.C. § 1983. Plaintiff proceedgainst twelve defendants, allegithat they denied him a faif
segregation hearing, illegallygded him in administrative geegation, and kept him there
beyond the term established by the segregation aatilén,violation of hg rights under the Due
Process Clause of the U.S. Constitution.

. MOTION FOR SUMMARY JUDGMENT

Pending before the court is defendantstiorofor summary judgment, which has been
fully briefed. See ECF Nos. 37, 40 and 41. Defatglargue that plaintithas no liberty interes
in being free from administrative segregatiord #merefore there can be no Due Process violé
here. Defendants are correct, aargiff has failed to present any evidence that his administr
segregation “imposed atypical asignificant hardship on the inmaterelation to the ordinary

incidents of prison life.”_8e _Sandin v. Conner, 515 U.S. 4484 (1995). The undersigned wi
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therefore recommend that the suargnjudgment motion be granted.

A. Legal Standard for Rule 56 (Summary Judgment) Motions

Summary judgment is appropriate whenrtine@ving party “shows that there is no genui
dispute as to any material fact and the movaeanigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.” _Numsg Home Pension Fund, Local 14

v. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of matesah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogagmrswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissibleeswé to support the fact.” Fed. R. Civ.
P. 56(c)(1)(A), (B).

When the non-moving party bears the burdepro6f at trial, “the moving party need
only prove that there is an absence of ewigeio support the nonmovimarty's case.” Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

ng

Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party's case, and on which thég pall bear the burden of proof at trial. See
Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element g
nonmoving party's case necessarily renders ladirdacts immaterial.”_ld. In such a
circumstance, summary judgment should be grantedpfsy as whatever isefore the district
court demonstrates that the stamidi@r entry of summary judgment is satisfied.”_lId. at 323.
If the moving party meets its initial respdmsty, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact @aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 A%, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
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of its pleadings but is qgiired to tender evidence of specifacts in the form of affidavits, and/or
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Mbreover, “[a] Plaintif's verified complaint

may be considered as an affidavit in oppositioaummary judgment if it is based on persona

knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 1122,

1132 n.14 (9th Cir. 2000) (en banc).
The opposing party must demonstrate that theifie@dntention is material, i.e., a fact that

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnw, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugeemiine, i.e., the @ence is such that a

reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Computefrs,

Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establithe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiesffdring versions of the truth at

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U .S. at 587 (citations omitted).

In evaluating the evidence to determine whethere is a genuine isswf fact,” the court
draws “all reasonable inferencagpported by the evidence in favor of the non-moving party.|

Walls v. Central Costa County dmsit Authority, 653 F.3d 963, 966 (9th Cir. 2011) (per curiam).

It is the opposing party's obligation to produdactual predicate from which the inference may

be drawn._See Richards v. Nielsen Freighes, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 198p),

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finattydemonstrate a genuine issue, the opposing
party “must do more than simply show that thersome metaphysical doubt as to the material
facts. ... Where the record taken as a whole cnatdead a rational trieaf fact to find for the
nonmoving party, there is no ‘gemei issue for trial.”” _Matsusta, 475 U.S. at 587 (citation

omitted).
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In applying these rules, district countsist “construe liberally motion papers and
pleadings filed by pro se inmates and ... a\ap@lying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20d@)wever, “[if] a party fails to properly

support an assertion of fact or fails to propeadidress another party's assertion of fact, as
required by Rule 56(c), the court may ... consitherfact undisputed for purposes of the
motion ....” Fed. R. Civ. P. 56(e)(2).

On May 6, 2014, Plaintiff was provided notkthe requirements for opposing a motic

pursuant to Rule 56, as required by RanBawland, 154 F.3d 952, 957 (9th Cir. 1998) (en

banc), cert. denied, 527 U.S. 1035 (1999); Kllage Eikenberry, 849 F.2d 409 (9th Cir. 1988

and Woods v. Carey, 684 F.3d 934 (9th Cir. 2038e Defendants’ Rand Notice to Plaintiff

(ECF No. 47-2).

B. Leqgal Principles Governing a D&eocess Claim Based Upon Placement in
Administrative Segregation

Pursuant to the Fourteenth Amendment to the U.S. Constitution,

No State shall ... deprive any pamsof life, liberty, or property,
without due process of law.

U.S. Const. amend. X1V, 8 1. The court’s ifitrequiry in determinng whether plaintiff can
prevail on this claim is whether his transfeAidministrative Segregation “implicated a ‘liberty

interest of [his] ... within the meaning of the Due Process Clause.” Meachum v. Fano, 42]

215, 223-24 (1976). If there is no sUierty interest, plaintiff's @dim must fail, and no further

inquiry is called for._Erickson v. U.S., 67 F.888, 861 (9th Cir. 1995) (“[a] due process clair
is cognizable only if there is a recognized itger property interesit stake™) (quoting

Schroeder v. McDonald, 35.3d 454, 462 (9th Cir. 1995)).

“[A] liberty interest in avading particular conditions ofomfinement may arise from state

policies or regulations, subjecttioe important limitations set forth in Sandin v. Conner, 515

472 (1995).” _Wilkinson v. Austin, 545 U.309, 222 (2005) (finding Bue Process liberty

interest “in avoiding assignment to” the unuuharsh “Supermax” facility). The liberty

interest will arise from an assignment to a patéicform of confinemeonly if that assignment
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“imposes atypical and significant hardship on theate in relation to therdinary incidents of

prison life.” Sandin, 515 U.S. at 484.
C. Undisputed Facts

» At all times relevant to this complaint, plaintiff was an inmate in the California
Department of Corrections and Rehabilitation (‘CI®) serving an indeterminate sentence at
California Medical Facility (“CMF”). DefendantStatement of Undisputed Facts in Support
Motion for Summary Judgent (“Facts”) (ECF No. 37-2) {1 113.

* On March 21, 2012, plaintiff was placeddministrative Segregation (“Ad-Seg”) for
investigation into higossible involvement in an attentptintroduce drugs, tobacco and cell
phones into the prison. Facts § 4; Declaratibh. Lee (“Lee Decl.y (ECF No. 37-5) { 2.

* One week later, on March 28, 2012natitutional Classification Committee (“ICC”)
met to review plaintiff's Ad-Seg placemeand recommended a 60-day extension so the
investigation could be completed. Facts 1 Bbéglaration of McLemie (“McLemore Decl.”)
(ECF No. 37-7) at 5 (of 25).

* On April 18, 2012, the Classification SRéfpresentative (“CSR”) approved the ICC
recommendation that plaintiff's Ad-Seg placementk&nded for 60 days (from the date of t
ICC recommendation, March 28, 2012), that igjlivtay 27, 2012, and indicated that the case
was to return to the CSR no later than May 27, 2Qitl2 a status updatd-acts  7; McLemore
Decl. at 6.

* May 27, 2012 came and wdnit plaintiff was not rekesed from Ad-Seg, nor did
defendants return to the CSR, or anyone else, to extend plaintff’ :vsAd-Seg._See Complait

I

! Where, as here, defendants’ Undisputedsrac supported by the suitted evidence, and no
contested by plaintiff, the caucites only to the relevant pgraph of defendants’ Undisputed
Facts.

% The California regulations relating to placemienfdministrative Segregation are found at G
Code Regs. tit. 15, 88§ 3335-45.

% There are two page numbers appearintherdocuments annexed to the McLemore
Declaration. The court refets the ECF page numbers o tipper right hand corner of the
documents.
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Exh. B (ECF No. 1-1) at 19 (“appellant hagbeéllegally placed irASU after 5-27-2012"5.

« OnJuly 11, 2012, the ICC extended plaistgtay in Ad-Seg another 60 days, to Ju
26, 2012 (apparently retraaely). Facts § 11.

* OnJuly 25, 2012, the CSR approved anothdag@xtension of plaintiff's stay in Ad
Seq, to August 24, 2012. Facts § 12.

* On August 23, 2012, Smith was given a segvegation order which was reviewed L
the ICC on August 29, 2012. Facts 11 13-14. U drdered the segregation to continue
pending plaintiff's transfer tanother prison. Facts Y 18.

C. Discussion

Plaintiff has failed to make the requirsldowing. Plaintiff’'s opposition to the summary
judgment motion focuses exclusivay the alleged deficienciestine process the State used t
place him, and keep him, in administrative segteg. However, he does not assert, nor offe
any evidence showing, that his placement in administrative segregatiosachan “atypical anc
significant hardship” on him “in relation the ordinary incidents of prison life.”

First,administrativesegregtion itself does not qualify @ atypical and significant

hardship._See May v. Baldwin, 109 F.3d 557, 565 (Ath1997) (there exists “'no liberty

interest in freedom from stagéetion taken within the senteniceposed,” and the Ninth Circuit
explicitly has found that admistrative segregation falls withthe terms of confinement
ordinarily contemplated by a senteri) (quoting_ Sandin, 515 U.S. at 480).

Second, plaintiff has not offered any infeation about the specific administrative
segregation that he was subjecfrom which the court could colutle that the segregation was
atypical or a significant hardshiglaintiff includes a stateme(dr possibly a heading) in his
unsworn Brief referring to the “nasty living cotidns” in the administrative segregation unit.

See ECF No. 40 at 9. However, plaintiff doesassert, nor offer any evidence, that these

* Defendants are completely siteabout plaintiff'sretention in Ad-Seg after May 27, 2012.
However, they do not contest plaintiff's asseriiomis complaint that he was illegally kept in

y

y

Ad-Seg after May 27, 2012. The cbbelieves the statemeintthe text is a reasonable inferenge,

for purposes of the summary judgment motion, from the unsworn complaint, defendants’
discussion of the events before and aftertihg period, and their silence about plaintiff's
retention in Ad-Seg betwedviay 27, 2012 and July 11, 2012.

6




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

conditions are materially different th#mose existing in # general populatioh.In the same
unsworn statement, plaintiff indicates thatdoatracted a staphfection, got high blood
pressure, and possibly develo@ethental health issue. Hower, as defendants point out,
plaintiff directs the court to no evidence thayaf these things ocaed while he was in
administrative segregation.

In short, the undisputed facts show thatrglffiwas held in “admiistrative” segregation
from May 27, 2012 to July 11, 2012 with no adminiséaorder in existenc® keep him there,
and plaintiff further asserts thidte remainder of his time in Ade§ was plagued by violations ¢
State regulations governing adnsinative segregation. Howeveren assuming the deficienci
and regulatory violations occurred, plaintiff hagefd to show that his geegation was atypical i
relation to the ordinarincidents of prison life. Accondgly, under the governing law and the
undisputed facts of this case, he has not suffaréolation of his fedal Due Process rights.

Il. CONCLUSION

For the reasons stated above|$3THEREBY RECOMMENDED that:

1. Defendants’ motion for summanydgment (ECF No. 37) be GRANTED,;

2. The Section 1983 claim be DISMISSHn its entirety, with prejudice;

3. Pursuant to 28 U.S.C. § 1367(c)(3), tbert decline to exerse jurisdiction over
any State claims for violains of the administrative seggation regulatios; and that

4. The Clerk of the Court lirected to close this case.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuarthi provisions of 28 U.S.C. 8§ 63¢(b). Within twenty one day
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judgémdings and Recommendationg-ailure to file objections

within the specified time may waive the rightappeal the District Court's order. Turner v.

® Of course, sufficiently unacceptable livingnelitions could support a claim for cruel and
unusual punishment._See, e.qg., Keenan v. BalF.3d 1083, 1090 (9th Cir. 1996) (plaintiff's
Eighth Amendment claims relating to the corati of his confinement should go to trial).
However, that is not a claim made in this lawsuit.
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Duncan, 158 F.3d 449, 455 (9th Cir. 1998); Martinez v. Ylst, 951 F.2d 1153, 1156-57 (9th

Cir. 1991).
DATED: October 21, 2014

Mrz——— &{‘"}—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




