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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

LEIGHTON JAMES DUPREE, No. 2:13-cv-0870-EFB P
Petitioner,

VS. ORDER AND FINDINGS AND
RECOMMENDATIONS

HEIDI M. LACKNER,*

Movant.

Petitioner is a state prisonatoceeding pro se with a petiti for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. Petitioner cimgés the sentence he received on October 1, 2
in the Yolo County Superiord@lirt, after being convicted gskcond degree burglary with two
prior prison terms and three prior convictions fabblvery. He claims that the trial court abuse

its discretion when it denied his motion to disnasg of his two prior “stke” convictions at the

time of his sentencing in the intste of justice. Upon careful cadsration of the record and the

applicable law, it is recommendedtipetitioner’s application for baas corpus relief be denie

i

1 The “People of the State of Californiaas previously named as the respondent. T
court now substitutes the correct respondentyWheden of Sierra Conservation Center, where
petitioner is presdly incarcerated.See Rumsfeld v. Padilla, 542 U.S. 435 (2004) (in habeas
challenges to present physical confinement, tbpgrrespondent is the vaden of the facility
where the prisoner is being held).
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|. Background
In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifomCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:

Defendant Leighton James Dupre@s found guilty by a jury of
second degree burglary. (Pen.Code, 8§ 459.) FN1 The jury was
unable to reach a verdict on a dof second degree robbery. (8
212.5, subd. (c).) In a bifurcated proceeding, the jury found true
three prior strike convictions (867, subds.(b)—(i)), one of which
the People later conceded did gohstitute a strike. Additionally,
defendant admitted having served two prior prison terms. (8 667.5,
subd. (b).) Defendant was serted to state prison for an
indeterminate term of 25 years to life plus a determinate term of
two years.

FN1. Undesignated statutory refeces are to the Penal Code.

Defendant appeals, contending the trial court abused its discretion
by denying his request to dismi¢ss prior strike convictions.
Finding no abuse of discretion, we affirm.

FACTUAL AND PROCEDURAL BACKGROUND

On January 12, 2010, defendant, who was 62 years old, entered a
bank and asked a teller to see thanager. When the teller asked
him why he wanted to speak tbe manager, defendant replied,
“[Blelieve it or not, this is a robbery.” Defendant followed the
teller as she went to notify thedmch services manager, who went

to get the branch manager. Dedant then followed the teller back

to her window. Approximately 38econds later, the bank manager
approached and asked defendavitat she could do for him.
Defendant told her “this is abbery” and “give me your money.”

The bank manager removed $373 from the teller's cash drawer and
gave it to defendant. Defendant plaé money in his jacket pocket

and walked out of the bank. Heaited for the signal light to
change, then crossed the street in the crosswalk, and proceeded
down the sidewalk at a normal pace. He was apprehended as he
walked down the street.

Once handcuffed, defendant stht&[A]ll | did was rob a bank.”
During a police interview later thatay, he explained that he had
lost his job the day before anéeded money, and that he decided
to rob the bank before enteringDefendant stated he had been
“drinking since Christmas” and @h he drank some beer that
morning. However, the police detective who conducted the
interview testified that defendant did not have any difficulty
recalling events or communicatinigiring the interview and did not
appear to be under the influenceatfohol. Bank personnel also
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testified that defendant did nop@ear to be intoxicated during the
robbery. Based on a blood tesves@l hours after the offense, it
was estimated that defendant's blood—-alcohol content could have
been between 0.16 and 0.19 pereerihe time of the offense.

At trial, defendant tedted he was first diagnesl as an alcoholic in
1970 and that he lost his job shortly before the incident at the bank
because he was drinking andddnot show up for work. He
described himself as a binge dkan and stated #1, before his
arrest, he had been on a binge since a couple of days before
Christmas. Defendant testified deank beer on the morning of his
arrest, as well as the night beforlde maintainedhe recalled going

out and making various stops thady, and that the next thing he
remembered was sitting on the sidewalk with a police officer
standing behind him. He statee did not remember entering the
bank or committing the robbery. Defendant testified he had
experienced blackouts before framnking, and he believed he had
suffered a blackout on this occasion.

A forensic psychiatrist who metith defendant and had reviewed

his criminal and medical recordsstiéied that defendant's history
suggested he had some tolerance to alcohol and his conduct after
the robbery was consistent with impaired judgment.

Defendant had a 1987 strike cortioa in Washington for first
degree burglary and assault wigmeat bodily injury, stemming
from an incident in which he choked and beat his common law
wife's 69 - year - old father wbtain money from him and his wife.

In 1996, defendant was convictedrobbery — another strike — in
which, according to the Peoplbe robbed a bank, then led the
police on a high speed car chadering which he hit another
vehicle. Defendant was sentenced to 12 years in state prison for
this offense. Defendant ald@md convictions in 1965 for second
degree burglary, in 1973 for robbdfiN2 in 1981 for vehicle theft,

in 1984 for assault and possessadim weapon, in 1993 for theft,
and in 2007 for battery. In addinh, defendant had a driving —under
— the — influence arrest in 2009 that had yet to be resolved.

FN2. This conviction initially was charged as a strike, but it was
dismissed because the People conceded the elements of the offense
in Washington at the time defendant committed the offense did not
correspond precisely to the elertsefor robbery in California.

People v. Dupree, No. C067726, 2012 WL 1773275, at **1(Ral.App.3 Dist., May 18, 2012).
After the California Court oAppeal affirmed petitioner’s judgent of conviction, he fileg
a petition for review in the California Supreme Court. Resp’t’s Lodg. Doc. 7. That petition

summarily denied by order dated July 25, 2012. Resp’t's Lodg. Doc. 8.
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II. Standardsof Review Applicable to Habeas Corpus Claims

An application for a writ of habeas puois by a person in custody under a judgment of|a

state court can be granted only for violations of the Constitution or laws of the United States. 28

U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or

application of state lawSee Wilsonv. Corcoran, 562 U.S.  , 131 S. Ct. 13, 16 (2010);
Estellev. McGuire, 502 U.S. 62, 67-68 (1991Fark v. California, 202 F.3d 1146, 1149 (9th Cin.
2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal habeas

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to aclaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lastisoned state court decision.
Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir. 2013) (citi@geenev. Fisher,  U.S.
__,132 S.Ct. 38 (2011%anley v. Cullen, 633 F.3d 852, 859 (9th Cir. 2011) (citidlliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determinjng
what law is clearly establisHeand whether a state coupipdied that law unreasonably &anley,
633 F.3d at 859 (quotingaxwell v. Roe, 606 F.3d 561, 567 (9th Cir. 2010)). However, circuit
precedent may not be “used to refine aarplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [Soreme] Court has not announced/farshall
v. Rodgers, 133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthews, 132 S. Ct. 2148, 2155
(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so

widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
4




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

be accepted as corredd. Further, where courts of appehbsve diverged itheir treatment of
an issue, it cannot be said thiare is “clearly established Feddeaw” governing that issue.
Carey v. Musladin, 549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRicev. Vincent, 538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s
decisions, but unreasonably applies that ppiedio the facts of the prisoner’s casé.ockyer v.
Andrade, 538 U.S. 63, 75 (2003Williams, 529 U.S. at 413Chia v. Cambra, 360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@agt “may not issue the writ simply because t
court concludes in its independgumigment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable. Williams, 529 U.S. at 412See also Schriro v. Landrigan, 550 U.S. 465, 473
(2007);Lockyer, 538 U.S. at 75 (it is “not enough that a federal habeas ooitg,independent
review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergrtness of the setourt’'s decision."Harrington v.
Richter, 562 U.S.__, 131 S. Ct. 770, 786 (2011) (quotargorough v. Alvarado, 541 U.S.
652, 664 (2004)). Accordingly, “[a]s a conditiorr fubtaining habeas corpus from a federal
court, a state prisoner must show that theestaurt’s ruling on the claim being presented in
federal court was so lacking in justificani that there was amrer well understood and
comprehended in existing law beyond any possibility for fairminded disagreenk&cittér,131
S. Ct. at 786-87.

1

2 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedinganley, 633 F.3d at 859 (quotirgavis v. Woodford,
384 F.3d 628, 638 (9th Cir. 2004)).
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If the state court’s decision does not nteetcriteria set forth in 8§ 2254(d), a reviewing
court must conduct a de novo reviewadfabeas petitioner’s claimBelgadillo v. Woodford,
527 F.3d 919, 925 (9th Cir. 2008e also Frantzv. Hazey, 533 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider
de novo the constitution&sues raised.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Sanley, 633 F.3d at 853Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir. 2004).
the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

previous state court decision, tleisurt may consider both decisiaisascertain the reasoning ¢

ng

the last decisionEdwardsv. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state modithe state court has denied relief, it may
presumed that the state court adjudicated the claim on the merits isémealf any indication

or state-law procedural paiples to the contrary.’Richter, 131 S. Ct. at 784-85. This

presumption may be overcome by a showing “tieereason to think some other explanation for

the state court’s decision is more likelyd. at 785 (citingYlst v. Nunnemaker, 501 U.S. 797,
803 (1991)). Similarly, when a state court dexison a petitioner’s claims rejects some claim
but does not expressly addressdefal claim, a federal habeas court must presume, subject
rebuttal, that the federal clawas adjudicated on the meritdohnsonv. Williams, _~ U.S. |
_,133S.Ct. 1088, 1091 (2013).

Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus religfavailable under § 2254(dganley, 633 F.3d at 86G4imesv.
Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

De

—+

o

D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was

reasonable basis for the gt@burt to deny relief.’Richter, 131 S. Ct. at 784.
6

no




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Sanclev. Clay, 692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter, 131 S. Ct. at 784. This court “mustel@nine what arguments or theories ...
could have supported, the stateid’'s decision; and then it must ask whether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the
holding in a prior decision dthe Supreme] Court.ld. at 786. The petitioner bears “the burdg
to demonstrate that ‘there was no reasonbéis for the state court to deny reliefWalker v.
Martel, 709 F.3d 925, 939 (9th Cir. 2013) (quotRighter, 131 S. Ct. at 784).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoSanley, 633 F.3d at 86(Reynoso v. Giurbino, 462
F.3d 1099, 1109 (9th Cir. 2008Yulph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).

I1l. Failureto Strike Prior Conviction

Petitioner’s sole claim before this court iattkhe trial court abused its discretion when
denied petitioner’'s motion to dismiss one of two prior felony “strike” convictions in the
furtherance of justice at the time i sentencing. ECF No. 1 at 22, 2&e argues that the
sentencing judge did not considall relevant sentencing factorgihd “failed to consider the

viable sentencing alternative afsecond strike sentencdd. Petitioner contends that the

sentencing judge should have disgad at least one of his prmnvictions because: (1) he was

63 years old at the time ofdhsentencing; (2) he usedd' weapons or force during the
commission of the offense;” (3) he was aroalalic “who committed the crimes towards the el
of an alcoholic binge;” and J4is prior strikes occurred 28d 14 years before the current
offense and were therefore “remote in timéd! Petitioner also arguéilsat a sentence of 25

years-to-life for a 63 year old man convicted oof\second degree burgyawithout the use of

® Page number citations such as this ore@the page numbemsflected on the court’s
CM/ECF system and not to page numbers assigned by the parties.
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force “constitutes a grossly excegssentencing undermining federal fairness in violation of the
defendant’s Fourteenth Amendnt right to due processlt.
The California Court of Appealenied petitioner’s challenge his sentence. The court

reasoned as follows:
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Defendant contends the trial cowbused its discretion when it
declined to dismiss at least omé his prior strike convictions
because it did not consider a#levant factors when making its
ruling. As there is no evidence tine record to support this claim,
we reject it.

“[Tlhe Three Strikes law does not offer a discretionary sentencing
choice, as do other sentencingvéa but establishes a sentencing
requirement to be applied in every case where the defendant has at
least one qualifying strike, unlege sentencingaurt “conclud[es]

that an exception to the sche should be made because, for
articulable reasons which can withstand scrutiny for abuse, this
defendant should be treated asugh he actually fell outside the
Three Strikes scheme.”” Pgople v. Carmony (2004) 33 Cal.4th

367, 377.)

“[N]n ruling whether to strike or acate a prior seriowmnd/or violent
felony conviction alleg#on or finding under ta Three Strikes law,

. . or in reviewing such a ling, the court in question must
consider whether, in light of the nature and circumstances of his
present felonies and prior serious and/or violent felony convictions,
and the particulars of his backgraljrcharacter, and prospects, the
defendant may be deemed outsidedtideme's spirit, in whole or in
part, and hence should be treatedthough he had not previously
been convicted of one or moreriseis and/or violent felonies.”
(People v. Williams (1998) 17 Cal.4th 148, 16 “[P]reponderant
weight must be accorded to facdantrinsic to the scheme, such as
the nature and circunasices of the defendanpsesent felonies and
prior serious and/or violent f@hy convictions, and the particulars
of his background, characieand prospects.” Iid) The
circumstances under which a defendant with strike priors may be
found to fall outside the spirit ahe three strikes law must be
extraordinary. Reople v. Philpot (2004) 122 Cal.App.4th 893,
905.)

The trial court's determination afhether to dismiss a strike is
subject to review forabuse of discretion. Péople v. Williams,
supra, 17 Cal.4th at p. 162.) “[Alrial court will only abuse its
discretion in failing to strike a fr felony conviction allegation in
limited circumstances. For examp#n abuse of discretion occurs
where the trial court was not ‘aware of its discretion’ to dismiss
[citation], or where the court considered impermissible factors in
declining to dismiss [citation].” Reople v. Carmony, supra, 33
Cal.4th at p. 378.) lis defendant's burden &how that the trial
court abused its discretion by failing to strike a prior conviction.
(People v. Carmony, supra, 33 Cal.4th at p874, 376-377.) “[A]n
appellant who seeks reversal mdstmonstrate that the trial court's

8
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decision was irrational or arbitrary.”P¢ople v. Myers (1999) 69
Cal.App.4th 305, 309-310.)

In the present matter, defendant's attorney filed a request pursuant
to section 1385 andPeople v. Romero (1996) 13 Cal.4th 497
(Romero), asking the trial court to réte defendant's prior strike
convictions. In support of the reegt, the attorney argued that
defendant “was at the tail end @fserious alcohol binge” when he
committed the current offense, the amount of money stolen was
small and was possessed only briefly, and he did not use force or
threats during the crime. Theta@ney noted that defendant had
been employed from 2006 until jubefore the offense, that he
showed remorse and took respondipifor the actions leading to

the crime, and that if he had rftd an alcohol problem, the offense
“likely would not have occurred.”The attorney also pointed out
that defendant's most recent strike conviction occurred 15 years
earlier and did not involve “weapsror egregious force.” Finally,
defendant's attorney argued thdtie to defendant's age, he would
be “an elderly man” by the time bfs release if any prison sentence
was imposed, and that the faaf the current offense did not
suggest he was a danger.

The trial court denied defendant's motion, ruling that dismissal of
his prior strike convictins would not be in thenterest of justice.

The court explained: “Looking afdefendant's] past conduct,
including the nature and circumstas of his prior strikes, and his
conduct in this case, including the nature and circumstances of this
offense, looking at his backgrounds lwharacter, and his prospects,

| cannot find that he should be desahto be outside the spirit of the
three strikes law.”

The trial court's denial of defenulzs request to dismiss his prior
strike convictions was neither itranal nor arbitrary. Defendant's
history of criminal activity spasnearly 45 yearand includes at
least seven prior felony convictioaad numerous parole violations.
Defendant's lengthy and seriousminal record and his chronic
alcoholism support the trial couréxercise of discretion, as does
the serious nature of his curreriftemse. The trial court acted well
within its discretion in finding dendant did not fall outside the
spirit of the three strikes law.

Defendant claims the trial courtad®d its discretion by not taking
into account various factors regd to his background and current
offense. To the contrary, all of the factors cited by defendant in
support of this claim — his age, his alcoholism, his employment
history, the lack of wlence in the current offense, the “remoteness”
of the prior strike conetions, and the availability of alternatives to

a third strike sentence — were addressed in his written request to
dismiss his strike convictions or in his attorney's comments at his
sentencing hearing. At the hearingg thal court stated it had read
and considered the probation repaiéfendant's request to dismiss
his prior strikes and the opposition thereto, the forensic
psychiatrist's reportand a letter from defenda The trial court
also stated it had taken into consideration the nature and
circumstances of the current afe and defendant's past conduct,

9
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as well as his background, charaaad prospects. Nothing in the
record casts doubt on the trial coustatement that it considered all

of this information when makg its ruling. Nor is there any
suggestion in the record thatethrial court was unaware of its
discretion or that it relied on impropéctors. “The trial court is

not required to state reasons focld@ng to exercise its discretion
under section 1385 [citation].” Péople v. Gillispie (1997) 60
Cal.App.4th 429, 433.) “The court sesumed to have considered
all of the relevant factors in the sdmce of an affirmative record to
the contrary.” People v. Myers, supra, 69 Cal.App.4th at p. 310,
citing People v. Kelley (1997) 52 Cal.App.4th 568, 582.) “[E]rror
must affirmatively appear on thecwed. On a silent record in a
post - Romero case, the presumption that a trial court ordinarily is
presumed to have correctly applied the law should be applicable.”
(People v. Gillispie, supra, at p. 434, citeavith approval inPeople

v. Carmony, supra, 33 Cal.4th at p. 378.)

Defendant points to an array of facts that he maintains militated in
favor of dismissing one or both bfs strikes. But, on appeal, the
issue is not whether these fastanight possibly have supported a
ruling contrary to the one issued by the trial court. Rather, we
review the record to determinghether the ruling the trial court
made was an abuse of discretiori[A] *“decision will not be
reversed merely because reasonable people might disagree. ‘An
appellate tribunal is néier authorized nor wamged in substituting

its judgment for the judgment of the trial judge.”” Pdople v.
Carmony, supra, 33 Cal.4th at p. 377.)

In sum, this is not “an extraordinary case — where the relevant
factors . . . manifestly support te&iking of a prior conviction and

no reasonable minds could differ.Pgople v. Carmony, supra, 33
Cal.4th at p. 378.) Accordingly, weonclude the trial court did not
abuse its discretion in denying defant's request to dismiss his
prior strike convictions.

Dupree, 2012 WL 1773275 at **2-4. This decisibyg the California Court of Appeal on
petitioner’s claim of sentencingrer is the operative decisionrfpurposes of AEDPA review of
petitioner’s claim. See Shackleford v. Hubbard, 234 F.3d 1072, 1079 n.2 (9th Cir. 2000) (distr
court “look[s] through” unexplairge California Supreme Court dision to the last reasoned
decision as the basis for thtate court’s judgment).

Petitioner’s federal habeas challenge tottiad court’s denial of his motion pursuant to
People v. Romero essentially involves an interpretationsthte sentencing law. As explained
above, “it is not the province of a federal habeagt to reexamine stat®urt determinations or
state law questions.Wilson, 131 S. Ct. at 16 (quotiriEstelle, 502 U.S. at 67). This Court is
bound by the state court’s integpation of state lawAponte v. Gomez, 993 F.2d 705, 707 (9th

10
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Cir. 1993). So long as a sentemegosed by a state court “is rfzased on any proscribed fede
grounds such as being cruel and unusual, llacaethnically motiated, or enhanced by
indigency, the penalties for vation of state statutes are matters of state concétakal v. Sate
of Arizona, 544 F.2d 1030, 1035 (9th Cir. 1976). THiig]bsent a showing of fundamental
unfairness, a state court’s mpgdication of its own sentencirlgws does not justify federal
habeas relief.”Christian v. Rhode, 41 F.3d 461, 469 (9th Cir. 1994).

The sentencing judge in this case declinestri@e any of petitioner’s prior “strike”
convictions only after consideriradl of the relevant circumstances and applying the applical
law. As indicated by the California CourtAppeal, the sentencing judge’s conclusion that
petitioner did not fall outside the spirit of Calihia’s Three Strikes lva was not unreasonable
under the circumstances of this case. After afalreview of the sentencing proceedings, the
undersigned finds no federal catgional violation in the stat&ial judge’s exercise of his
sentencing discretion. If petitiorie sentence had been imposedier an invalid statute and/or
was in excess of that actually permitted undeedtat, a federal due process violation would
presented.See Marzano v. Kincheloe, 915 F.2d 549, 552 (9th Cir. 199@)ue process violation
found where the petitioner’'s sentenof life imprisonment without eéhpossibility of parole could
not be constitutionally imposed under the ssigéute upon which his nweiction was based).
However, petitioner has not made a showing st is the case here. Nor has petitioner
demonstrated that the trial court’s decision ndttike his prior second degree murder convic
was fundamentally unfair. In shppetitioner has failetb show that the trlacourt violated his
federal constitutional rights in denying m®tion pursuant to Cal. Penal Code § 1385Reuple
v. Romero. Accordingly, he is not entitled telief on the claim before this court.

V. Conclusion

Accordingly, it is hereby ORDERED thatelClerk of Court is directed to randomly
assign a United States District Judge to this action.
1
1
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Further, IT IS HEREBY RECOMMENDED thatetitioner’s appliation for a writ of

habeas corpus be denied.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias, reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issueg
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Cases (the district court miggue or deny a certificate appealability when it enters a

final order adverse to the applicant).

DATED: May 4, 2015. Z
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EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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