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KEITH R. CLAYTON, Case No. 2:13-cv-00907-JAM-EFB

Plaintiff, STIPULATION AND ORDER TO MODIFY
FIRST AMENDED STATUS (PRE-TRIAL

V. SCHEDULING) ORDER

Doc. 148

AUTOMATED GAMING

TECHNOLOGIES, INC., a Nevada ASMODIFIED BY THE COURT
corporation, JOHN R. PRATHER, and
ROBERT MAGNANTI

Defendants.

AND RELATED COUNTERCLAIM.
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Plaintiff KEITH R. CLAYTON (“Plaintiff”) and Defendars AUTOMATED GAMING
TECHNOLOGIES, INC. (“AGT”),JOHN B. PRATHER (“Prath®) and ROBERT MAGNANTI
(“Magnanti”) (collectivey “Defendants”) respectfully subtrthis Stipulation and [Proposed]

Order to Modify the 1st Amended Status (PrelTScheduling) Order (Docket No. 84), entere

[®N

herein on January 29, 2014. For the reasons diated, the parties request a short continuance
of the pre-trial and trial datesn support of this Stipulationhe parties provide the Court with
the following background demonstrating good cdos@arties’ request, as required by Fed. R.
Civ. P. 16(b):

a) Since the time of entry of the 1st Anteed Status Order, several motions to
dismiss with respect to thegaldings were filed and dectle AGT filed a Second Amended
Counterclaim on May 8, 2014 and the pleadings wetdinally settled until one claim of said
counterclaim was dismissed on August 12, 2014 Riaintiff filed an Answer to AGT’s Second
Amended Counterclaim on August 26, 2014. Not uhé&lpleadings were settled could the ful

claims of the parties be known, nor could discgJ® focused on issues that would be known to

remain until trial or dispositive motions. For example, it would be premature to depose a witnes:

on issues that may be removed by dismissdbetore all the parties’ claims were known.
b) The original intermediate deadlines beftire trial date, such as expert reports and

the discovery cutoff, as set forth by the partietheir First Amended Joint Status Report, hav

D

in the course of experience in this case, been recognized by the parties as premature. This is in

some part due to the fact that the partidsrmediate deadlines were premised on a requested

s

May 11, 2014 trial date, but the Court's Order settial date three wesKater, on June 1, 2014
It is in other part based omaognition that the origal intermediate deadl@s were unnecessarily
long before trial, and on the experience in this case to date.

C) Discovery issues and disgsthave arisen with gpect to difficult issues

1%
o

concerning computer programs and computer sawode, each party seeking to protect claim
trade secret information that it is claimed tha&t dither could exploit. Issues have also arisen
with respect to financial information and recordst was necessary to proceed to a hearing

before Magistrate Judge Brennan on July 30, 2@s4lting in orders entered by Judge Brenngn
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on August 6, 2014 clarifying some of these issaad, supplemental production pursuant to th
orders which only began on August 13, 2014. Otbmrdas remain. More time is necessary t(
resolve these issues, and proceed with discavecgssary in order to obtain information
necessary for expert repodsd trial of this matter.

Plaintiff and Defendants submit the followiaghended status repamtsupport of this

Stipulation:

A. NATURE OF THE CASE

1. Plaintiff's Version

Plaintiff is an ex-employee of AGT. &htiff's Third Amended Complaint, filed
November 27, 2013, alleges breach by AGT odlleged oral agreement (“Software Sale
Contract”), by which AGT agreed to p&225,000 for a software program (“Administrative
Application” or “Admin App”) written by Plainff prior to employmen{and on which Plaintiff
owns a registered copyrightndbreach of Plaintiff's writteemployment agreement with AGT
dated September 14, 2009, as amended by a Second Employment Agreement dated Mar
2010. Under the Employment Agreement dédeptember 14, 2009, AGT agreed to pay
Plaintiff, in addition to his salary, 1.5% of theogs profit of his department, and 1% of the stg
of AGT for each year of employment. Umdlee Second Employment Agreement dated Marg
31, 2010, AGT further agreed, in addition te fbregoing, to pay Plaintiff 10% to 15%
(depending on the number of sales) of thesgnarofit of each software sale of software
developed by Plaintiff during hesmployment. (All such percentage payments agreed to be
are hereinafter referred to as “royalties”) aiRtiff alleges that AGT paid not more than $3,50(
on the Admin App, and did not pay him any of therpised royalties or stock, as well as, for t

last four months of his emplayent, not paying his salary. taliance upon the Software Sale

Contract, plaintiff used the Admin App as tleeihdation for software applications he wrote for

AGT, including but not limited to a program called the CBMS.
By reason of AGT's almost total breachtbé above contracts, ghtiff resigned from
employment and gave AGT notice rafscission of the Software I8a Contract on March 5, 201

and notice to cease and desist from anyht@rtuse of the Admin App which plaintiff h:
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delivered to AGT (including usiea the CBMS, which was a deritrge work of the Admin App)

and demanded the past due payments under tipdofament Agreement, and restitution for AGT

previous use of the Admin App.

Further, AGT and its controlling officer deféants did not cease addsist from use qf

the Admin App, but rather have infringed on plaintiff's copyright in the Admin App by continuing

to market derivative works of the Admin App, arefore plaintiff also eeks relief against al

Defendants for copyright infringement.

Plaintiff seeks rescission andstiution as to the Softwareales Contracgnd/or damages

for its breach, and for damages for breachthef Employment Agreement, and damages| for

copyright infringement, and an injunctidn.
Plaintiff denies the alleg@ns of AGT's Second Amended Counterclaim, discussed
below. Plaintiff did not withhal delivery of the CBMS, orngy information to which AGT was

entitled, and the Admin App software on whichrbgistered a copyright was his own creation

prior to employment, and did not benefit fromyaechnical or proprietary information from AGT

(who, in fact, when plaintiff joined AGT, had mechnical staff, source code or proprietary

information of its own to offer plaintiffand only consisted of marketing personnel).

2. Defendants’ Version

Defendants’ deny the allegations in PIditgiThird Amended Complaint. AGT is a
Nevada Corporation that develogrsd sells software and hardwdo support cash processing
industries. In 2009, AGT hired &htiff to be an executive vice president of its Software
Department, where Plaintiff agreed to provsigport for the development, distribution and
support of products sold by AGT. At the timehad employment, Plaiit offered to sell AGT

some application he claimed he had designet;GT believes is the Admin App alleged in

! Plaintiff's Third Amended Complaint further ajked that AGT and its not only failed to make

any promised payments of stock or royaltiesoieer 3-1/2 years, or other than token payments

for the Admin App, but when Plaintiff suedrfrelief, AGT and its controlling officers,
defendants Prather and Magnantisédy denied making the promisénst they did make in thos
contracts, thus evidencing tithey made those promises maut intention of performing them,
and were guilty of fraud. The Court, howeveatismissed this claim for promissory fraud with
prejudice on April 3, 2014, based the "economic loss rule,"
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Plaintiff's complaint. Although tha parties had discussions regagithe purchase arsdle of this
alleged application, the partiesvee reached nor executed an agreetiior such a purchase. |Ir
addition, contrary to Plairffls allegations, AGT never exated an amended employment
agreement with Plaintiff in 2010. Defendants alsay any allegations d&faud and copyright
infringement.

AGT alleges in its Second Amended Countralthat Plaintiff beached his fiduciary
duties as an officiby, among other things, refusing to p&iAGT with a "security code" for
CBMS software program Plaifftwrote for AGT, and by initially refusing to turn over the
CBMS to AGT in order to demand payment regagdihe disputed software sale contract and
“additional and excessive compensation.” Itiier alleged that Rintiff misappropriated
proprietary information obtained from AGT ancdedst improperly in the software for which he
sought a copyright. AGT alleges that it sustained damages as a result of Plaintiff’'s breach

his fiduciary duties.

B. ANTICIPATED MOTIONSAND SCHEDULING OF MOTIONS

1. Plaintiff's Anticipated Motions

Plaintiff has a pending motion claiming thGT's has not complied with an Order of
Judge Brennan of August 6, 2014 compelling produadfatocuments. Plaintiff anticipates thg
further such motions may be necessary. A@banterclaim seeks thédeged costs of writing a
program to replace the CBMS, which allegeplaeement program AGT calls "Horizon", but
AGT has not allowed full inspection, as ordered by the Court, of the alleged replacement
and its source code, and other documents appear not to have been produced. Plaintiff als
anticipates filing a motion tstay or abate AGT's Second Amended Counterclaim on the gro
that AGT is doing intrastate busiss in California,, and is reged to qualify to do business in
California, but has not so qualifieand therefore is barred framaintaining its Counterclaim
under California Corporations Code §2203

Plaintiff later anticipates filing motion for summary judgmengyr in the alternative, or

2 AGT takes the position that Plaintiff wa former officer of it only as aselt of the Court’s ruling, issued on
November 27, 2013. (Docket No. 59.)
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partial summary judgment after sufficient diseoyand depositions, and prior to the deadline
filing dispositive motions.

2. Defendants’ Anticipated Motions

Defendants anticipate filing motions to compel with respect to their discovery, both
outstanding and future discovensg appropriate. Defendants/eaequested all copies of
Plaintiffs Administrative Application and its sece code, as existed dhg various times.

Because Plaintiff has indicated his refusal ti&ena complete production all such information,

motion to compel may be necessary if theipartannot resolve these issues through the meet

and confer process. Defendants also antieiplittg a Motion for Summary Judgment or, in th

alternative, a Motion for Partial Summary JudgieDefendants anticipate that any Motions for

Summary Judgment and/or RaFSummary Judgment will be filed after some discovery has

been conducted, and prior to theadline for filing dispositivenotions as set by this Court.

C. ANTICIPATED DISCOVERY AND THE SCHEDULING OF DISCOVERY

1. Anticipated Discovery

By Plaintiff

In addition to serving three Document Reqa&st AGT, as to which plaintiff is still

awaiting full production, a set of Request formAidsion on AGT, plaintiff has served numerouys

Custodian of Records subpoenas on customek§safto discover sales for which plaintiff is

entitled to royaltie under the Employment Agreement, od&onages for copyright infringement,

as well as investigation AGT's claims that @8MS did not function mperly, and that it was
replaced by the allegedly "rebuilt" softwatklorizon,” Plaintiff plans additional written
discovery.

Plaintiff anticipates deposing kgast four employees of AGTPrather, Magnanti, David
Weiss and Tim Savage, and certain ex-employe@&4t. There is alsthe question of whethe
the "Horizon" software copies plaintiff's Adm#pp, and whether the alleged costs of writing
Horizon software claimed by AGT were incurred filoat application, as opposed to other wor
for AGT. Thus, it may be necessary to deposdtting party contractors that AGT claims it pa

to write the "Horizon" software. Also, bec®AGT has claimed that the CBMS did not work
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properly, and that customers cdaiped about the CBMS, and that the alleged malfunctions n
the CBMS caused AGT to lose customers, it tmayecessary to deposeveral customers of
AGT.

For these reason, plaintiff requests thattimber of permitted oral depositions be
increased to fifteen (15).

Defendants’ Discovery.

AGT has served two Document Requests on Plaintiff, for which it is still waiting for full
and complete responses and production, andridafes anticipate serving further written
discovery including, but not limitkto, written interrogatoriesnd requests for admissions.
Defendants have also requestead(are awaiting) production andsjpection of Plaintiff’'s source
code to his Administrative Apigation that existed at variodignes, including before, during, arnd
after his employment with AGT. Defendants hat anticipate taking Rintiff's deposition and

subpoenaing documents and testimony ftbird partiesjf necessary.

AGT disputes Plaintiff's need to conduct more than the permitted number of depositions.

Additional depositions are not necessary for Riflfis claims nor are they necessary for AGT’S
breach of fiduciary duty counterclaim. FurthRlaintiff has not demonstrated such need and the
issue is premature, especially when neithée sias conducted any depositions. If additional

depositions are in fact needed, the parties oaet end confer on the issor request permissior

from the Court at that time.

2. Scheduling of Discovery

a. Subjects of Non-Expert Discovery:

(2) Plaintiff's Position

192}

Plaintiff anticipates continuing discovery tre formation and performance of contract

% Itis not clear that AGT's claims basedalleged malfunctioning of the CBMS software,
allegedly caused by Clayton's alleged lack of dliegedly misrepresentedibites, or claims for
the costs of "rebuilding" the software, survidigmissal of AGT's fraud claim, The claim for|
"breach of fiduciary duty" only bdges initial delay in delivery in the CBMS, alleged failure to
provide a security code, and @éxl use of AGT's "proprietary"fiormation in the Admin App as
copyrighted by plaintiff. However, until is cled as to whether such claims based on alleg
deficiencies in the CBMS survived, piéiff must anticipate such discovery.
7
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in issue, including not limited to depositionsABT's officers and employees. Plaintiff also
anticipates continuing to conduextensive document discovery of AGT's books and records
sales, profit and financial condin, because the contractsssue provided for payment to
plaintiff of a percentagef AGTs sales, including sales offsware developed by plaintiff, and a
percentage of AGT's stock. Without such diggry, the amount due and which became due
plaintiff from AGT's sales, and the value of AGT's stock , cannot be determined. Such dis
is also necessary to discover AGT' continuirgsaf derivative works gblaintiff's Admin App,
and accordant copyright damages.

Plaintiff also anticipates continuing discoyen the subjects raised by AGT's Second
Amended Counterclaim, as indicated in the pdewesection on plaintif anticipated discovery

(2) Defendants’ Position.

Defendants intend to continue to conduct discpwvath respect to Plaintiff's contractua
claims and his copyright infringeent claim, and any other issue¢evant to their defense of
Plaintiff's claims and AGT’s prosecution of iseach of fiduciary duties claim. AGT has

served two sets of request for production of docusiand things on Plaintiff. Plaintiff served

incomplete and evasive responses and prodoned200,000 pages of documents in response.

Defendants are in the process of meeting andecong with Plaintiff on his deficient response
and his unduly burdensome production, which Defergdarg still in the cess of reviewing.
Plaintiff's responses to AGT'’s Request for Praiilan of Documents and Inspection, Set Two,
not yet due. Despite requesting all copiearad source code to Pidiff's Admin App, during
various time periods, Plaintiff has not produced andicated his refusal to make a complete
production or permit inspection of all such respeel information. The production and inspect
of Plaintiff's Admin App (all versions and sa& code before, during, and after his employme
with AGT) is critical to Defendants’ ability tdefend against Plaiffits claims. As such,
Defendants will continue to conduct discovery, arayento compel as necessary, on these isg
b. Proposed Changes to the Limitation on Discovery
Plaintiff's position is that Diendant’s Executive Vice Presidedohn Prather, is the key

witness for Defendant, had the most extensive comtitictPlaintiff, and ishe most involved in

1384484.1 8

of

to

covery

\1%4

)

S

on

nt

bUES.

R

STIP. & [PROPOSED] ORDER TO MODIFY 1ST AMENDED STATUS (PRE-TRIAL SCHEDULING) ORDH



DOWNEY BRAND LLP

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

running AGT’s business. Seven (7) hours mayb@oenough to complete his deposition, and
Plaintiff requests that foteen (14) hours be alleed for his deposition.

Plaintiff also requests permission to conduct ufifteen (15) oral depositions because
the issues raised by AGT's Counterclaimgliasussed above in tlsection on anticipated
discovery.

Defendants dispute that additional seven (7) hours of pesition is necessary for Mr.
Prather. Defendants believe the seven (7) honandded by the Federal Rules of Civil Proced
is sufficient. Defendants alstispute Plaintiff’'s need fordalitional depositions. Additional
depositions are not necessary for Plaintiff' sralsinor are they necessary for AGT’s breach of
fiduciary duty counterclaim. Further, Plaintifhs not demonstrated such need and the issue
premature, especially when neither side has conducted any depositions. If additional dep
are in fact needed, the parties can meet anckconfthe issue or requgsermission from the
Court at that time.

C. Expert Discovery:
The parties submit that expert disclosusbould take place on January 12, 2015, and

rebuttal expert disclosures should take place on February 11, 2015.

D. STIPULATED CUT-OFF DATES

While the parties agree that the intermedat®ff dates should be changed, particular
for expert disclosures and the discovery cudéfendants believe that,vgin the circumstances
some limited extension of the trial date is reetb accommodate these changes, while Plain
believes that the trial date could be held. pagies have compromised, and respectfully req

the following cutoff dates and trial date:

ExpertDisclosures Januaryl2,2015
Rebuttal Expert Disclosures February 11, 2015
DiscoveryCut-Off April 15,2015

Law and Motion Hearing Cut-Off  May 27, 2015
Final Pretrial Conference June 12, 2015

Trial July6, 2015
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STIPULATION

The parties, through their counsel, HEREBYIPULATE to amend the 1st Amended

Status (Pre-trial Schedulin@rder as set forth above.

DATED: September 12, 2014 DOWNEY BRAND LLP

By: /d/ Katie Konz
MATTHEW J. WEBER
KATIE KONZ
CHRISTOPHER B. BURTON
Attorneys for Defendants
AUTOMATED GAMING
TECHNOLOGIES, INC., JOHN B. PRATHER

and ROBERT MAGNANTI

DATED: Sept. 12, 2014

By: /s/Gilbert J. Premo [as authorized on 9/12/2014]
GILBERT J. PREMO
Attorney for Plaintiff
KEITH R. CLAYTON

I

I
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ORDER ASMODIFIED BY THE COURT

Based on the stipulation of the pastiand finding good cause therefore,

IT IS HEREBY ORDER that the 1st Amendedutss (Pre-trial Schedual) Order will be

modified as follows:
ExpertDisclosures
Rebuttal Expert Disclosures
DiscoveryCut-Off
Dispositive motion filing
Dispositive motion hearing
Joint pretrial statement
Final Pretrial Conference
Trial

IT IS SO ORDERED.
DATED: September 15, 2014

I

1384484.1

Januand?2,2015
February 11, 2015
April 15,2015
May 20, 2015
June 17, 2015 at 9:30 a.m.
July 24, 2015
July 31, 2015 at 11:00 a.m.
Septembet4,2015at9:00a.m.

/s/ John A. Mendez

JOHNA. MENDEZ
UNITED STATES DISTRICT JUDGE
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