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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | STEWART MANAGO, No. 2:13-cv-0956 MCE DB
12 Plaintiff,
13 V. ORDER
14 | JEFFREY A. BEARD, et al.,
15 Defendants.
16
17 Plaintiff is a former state prisoner proceedong se. Plaintiff seekrelief pursuant to 42
18 | U.S.C. § 1983 and was granted leave to proceéatnma pauperis or IFP pursuant to 28 U.S.Q. §
19 | 1915 on August 18, 2014. This proceeding was refa@oé¢his court by Local Rule 302 pursuant
20 | to 28 U.S.C. § 636(b)(1). The court proceeds ampff’'s first amended complaint. (ECF No.
21 | 16.)
22 Defendants filed a motion to vacate the cauorder granting IFP status on April 6, 2016.
23 | (ECF No. 38.) Additionally, plaintiff filed a ntimn for leave to file @econd amended complaint
24 | (ECF No. 37), two motions for injunctive reli@CF Nos. 40; 42), and a motion for a special
25 | hearing (ECF No. 49). For the reasons sehfbelow, the undersigdegrants defendants’
26 | motion to revoke IFP, denies plaintiff's motitmfile a second amended complaint without
27 | prejudice, denies plaintiff's nimns for injunctive relief, andenies plaintiff’s motion for a
28 | hearing.
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l. Motion to Revoke IFP
Review of court records reveals that oealst three occasions lawsuits filed by the
plaintiff have been dismissed on the groundstthey were frivolous or malicious or failed to

state a claim upon which relief may be gegth _See Manago v. Myers, 3:90-cv-20256 MHP

(N.D. Cal.); Manago v. MarshalB:94-cv-01528-MHP (N.D. Cal.); Manago v. Gulare, 1:99-c

05525-REC SMS (E.D. Cal.). Indg plaintiff has already beedjudged as a “three-strikes”
litigant by this court.See_Manago v. GonzalezpNL:11-cv—02003—-AWI-JLT PC, 2012 WL

259973 (E.D. Cal. Jan. 25, 2012) (findings and reconadaions adopted in full by district cour
2012 WL 868873); Manago v. Walsh, 1:13-cv-1848 IAB¥M, ECF No. 8 (E.D. Cal. June 11,

2014).
Title 28 U.S.C. § 1915(qg) is part of tReison Litigation Reform Act (“PLRA”). The
PLRA was intended to eliminate frivolous lawtsyiand its main purpose was to address the

overwhelming number of prisoner lawsuitSano v. Taylor, 739 F.3d 1214, 1219 (9th Cir. 20

Section 1915(g) provides:

In no event shall a prisoner bgina civil action or appeal a
judgment in a civil action or proceeding under this section if the
prisoner has, on 3 or more prioccasions, while incarcerated or
detained in any facility, brought aaction or appeal in a court of
the United States that was dissed on the grounds that it is
frivolous, malicious, or fails to state a claim upon which relief may
be granted, unless the prisoneumgler imminent danger of serious
physical injury.

The plain language of the statute makes dlestra prisoner is praaled from bringing a
civil action or an appeal in fma pauperis if the prisoner hagyiously brought three frivolous

actions or appeals (or any combination thetetaling three)._See Rodriguez v. Cook, 169 F.!

1176, 1178 (9th Cir. 1999). Section 1915(g) shouldds=l to deny a prisorne IFP status “only
when, after careful evaluation of the orde&smissing [each] action, and other relevant

information, the district court determinestlieach] action was dismissed because it was

frivolous, malicious or failed to state ach.” Andrews v. King, 398 F.3d 1113, 1121 (9th Cir.

2005); see also Knapp v. Hogan, 738 F.3d 1106, 11097®. 2013) (To determine whether a
1
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dismissal qualifies as a strike, a “reviewing ¢dooks to the dismissing court's action and the
reasons underlying it.”).

This “three strikes rule” was part of “a vety of reforms designed to filter out the bad

claims [filed by prisoners] and facilitate cashsration of the good.” Coleman v. Tollefson, 135%

S. Ct. 1759, 1762 (2015) (quoting Jones v. Bock, B4 199, 204 (2007)). If a prisoner has
“three strikes” under 8§ 1915(ghe prisoner is barred from proceeding IFP unless he meets

exception for imminent danger of serious physicpiry. See Andrews v. Cervantes, 493 F.3(

1047, 1052 (9th Cir. 2007). The Ninth Circuit haklriteat the complaint of a “three-strikes”
prisoner must plausibly allege that the prisomas faced with imminent danger of serious

physical injury at the time his complaint svhled. See Williams v. Paramo, 775 F.3d 1182, 1

(9th Cir. 2015); Andrews v. Cervantes, 493 F.3d at 1055.

Defendants have the burden to “produce dauary evidence that allows the district
court to conclude that the phaiff has filed at least three prior actions that were dismissed

because they were ‘frivolous, malicious or[kdl] to state a claim.”Andrews v. King, 398 F.30

at 1120 (quoting 8§ 1915(g)). Once defendants meetititial burden, it is plaintiff's burden to
explain why a prior dismissal shoutdt count as a strikeld. If the plaintiff fails to meet that
burden, plaintiff's IFP status should te¥oked under 28 U.S.C. § 1915(g). Id.

Plaintiff does not contest that the cases listed above constitute his “three strikes.”
No. 44.) Plaintiff is therefore precluded frgproceeding in forma paupsrin this action unless
plaintiff is “under imminent dangeof serious physicahjury.” 28 U.S.C. § 1915(g). Plaintiff
has not alleged sufficient facts that he is unaminent danger of serious physical injury.
Plaintiff's imminent danger clais are speculative and sinc&®15(g) requires danger that is

“ready to take place” or “hangirtreateningly over one's heaitiie complaint allegations do n¢

meet the imminent danger exceptiohndrews v. Cervantes, 493 F.3d at 1056.
It is the alleged conditions #te time the complaint was fdehat determine if plaintiff
meets the imminent danger and serious injury@sof the exception. Id. at 1052. Therefore

is plaintiff's first amended complaint, filed Septber 4, 2014, that shall beviewed to see if
1
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plaintiff meets the imminent dger exception. Section 1916pes not request the court to

address the merits of the axtj but establishes a threshold procedural question. 1d. at 1057,

“[T]he exception applies if the complaint makes a plausible allegation that the priso
faced ‘imminent danger of serious physical injuaythe time of filing.” Id. at 1055. Plaintiff
must allege an on-going danger in order to rte=imminency requirement. Id. at 1056. “[A]

prisoner who alleges that prison officials continue with a practice that has injured him or of

similarly situated in the pastill satisfy the ‘ongoing dangestandard and meet the imminence

prong of the three-strikes exception.” Id. at@857. Allegations that aroverly speculative or
fanciful may be rejected. Id. at 1057 n. 11.

In Andrews, the Ninth Circuit found thatelplaintiff was entitled to proceed in forma
pauperis although he had previouslgd three actions that hdméen dismissed as malicious,
frivolous or failed to state a claim. Inrotng to this conclusion, the court looked to the
specificity of the allegations pled in the comptaiifhe complaint recounted in detail the reas

why Plaintiff was in danger of contracting a ses illness._Andrews v. Cervantes, 493 F.3d 4

1050.

The allegations in the first amended complaint -- which are also re-emphasized in
plaintiff's opposition (ECF No. 44) to the motion to revoke -- mirror those in Manago v.
Gonzalez, a case in which this court determthed plaintiff was a “thee-striker” and not in
imminent danger of serious physical inju3012 WL 259973. While it agars that plaintiff's
claims in the present case and Gonzalez arewathat different, there are several overlapping
dates and incidents that indicalaintiff is pointing to the sae evidence to support the claim
that he is in imminent danger.

A. Does the “Three Strikes” Exception Apply

In both the first amended complaint and in Gonzalez, plaintiff claims that as a resul
“sting” operation he took part in, a corrextal officer was fired.See Gonzalez, 2012 WL
259973, at *2; ECF No. 16 at 1-2. Plaintiff che that prison stafire engaging in ongoing
efforts to retaliate against him because ofskegus as a “snitch.” (ECF No. 16 at 1-2.)

Specifically, plaintiff alleges that correctionaficers informed prisoners in the general
4
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population that he is a “snitch,” which has endaeddris life by subjecting him to assaults at the

hands of other inmates.

Plaintiff points to specifiencidents of violence in February of 2009, on September 8,
2009, as well as in 2010 to support the contentionhtgas in imminent danger. (Id. at 2, 7-14
Similarly, in Gonzalez, plaintiff cited the sarBeptember 8, 2009 assault at the hands of bot

inmates and prison staff. 2012 WL 259973, at A2lditionally, in Gonzalez, plaintiff claimed

N—r

—

that he was provided with inadequate medazaie throughout 2009 and 2010 to cover up attacks

by prison staff._ld. Ultimately, the court im@zalez determined that plaintiff's claims were
“speculative” and did not demonstrate immmhdanger of serious physical injury. Id.
As noted above, the court must analyzeithminent danger exception as the situation

existed at the time of the operative complaifiee Andrews v. Cervantes, 493 F.3d at 1052.

first amended complaint was filed on Septemb&044. (ECF No. 16.) Plaintiff's allegations

imminent danger do not concemyaspecific ongoing threats in 201th fact, as of September ¢

2014, plaintiff was detained in Gfarnia State Prison, Corcorana-different prison than the onge

where his allegations are centefe@he remaining defendantstinis case are all correctional
officers at California State PrisoBacramento. (ECF No. 16 at 3%6Jhus, plaintiff's
allegations of danger concerning California &fatison, Sacramento a@alifornia Correctional
Institution, Tehachapi are not relevant to pidi’'s condition in September 2014 when he was
detained in Corcoran.

In addition to the purported dangers listedhe first amended complaint, plaintiff's

opposition complains of an institutional transfeApril 2016 which would place Plaintiff close

1 Plaintiff was held in Califrnia Correctional Institution, Tehampi at the time of his original
complaint. However, through the screeningagass, then-Magistrafeidge Dale A. Drozd
dismissed the original complaiwith leave to amend. (ECF Nd3.) Thus, at this stage, the
court is proceeding on the allegations infiret amended complaint, which was filed on
September 4, 2014 when plaintiff was held in foatiia State Prison, Coocan. (See ECF Nos.
8;10; 16.)

2 Originally, executives with the California partment of Correctiorsnd Rehabilitation were
also named as defendants in this case. (E€GFN However, those defendants were terming
during the screening process (ECF No. 1R) the case is only proceeding against certain
members of the correctional staff@alifornia State Prison, Sacramento.

5
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to documented enemies. (ECF No. 46 at 1, 2Hby)vever, a transfer in April of 2016 -- nearly
two years after the first amendechgaaint was filed -- is irrelevanb the conditions that existefd

when the operative complaint was filed. 3e@rews v. Cervantes, 493 F.3d at 1052. Thus, fthe

court cannot take that transfer and plaintiéitscompanying allegations into consideration for the
purposes of this motion.

Accordingly, plaintiff has failed to meéts burden of proving #hviability of this

-

statutory exception. Thus, plaintiff must submit the appropriate filing feeder to proceed wit
this action.

In accordance with the above, IT IS HEREORDERED that plaintiff shall submit,
within twenty-one days from the date of this ordke appropriate filing fee. Plaintiff's failure o
comply with this order may result in @aommendation that thetion be dismissed.
Il. Motion to File Second Amended Complaint

The court denies the motion for leaveite & second amended complaint (ECF No. 37)
without prejudice subject tomewal if plaintiff is able to pay the filing fee.
lll.  Motions for Injunctive Relief

Currently pending before the court are twdimas seeking injunctive relief: a motion fg

-

preliminary injunction (ECF No. 40) and a motiom é&nergency protective order (ECF No. 42).
Injunctive relief “is an exaordinary remedy, never awardasiof right.” _Winter v.

Natural Resources Defense Council, 555 U.S. 72@@8). The principal purpose of preliminag|

-

y

injunctive relief is to preserve the court's powerender a meaningful dision on the merits of
the case, see 11A Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure, 8§
2947 (2d ed. 2010), that is, to preserve thaistgtio pending a determation on the merits,
Sierra Forest Legacy v. Re577 F.3d 1015, 1023 (9th Cir. 2009).

Plaintiff has not prayed for any injunctivdie$ and this is an action for damages only.
(ECF No. 16 at 25.) In the motion for prelimiganjunction, plaintiff move this court to enter
an order allowing him to bring dain legal property with him whelme is released from prison.
(ECF No. 40.) First, because a motion for jpnglary injunction pursuant to Federal Rule of

Civil Procedure 65 concerns the court’s abilitypteserve the statugio pending a determination
6
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on the merits in the case, see Sierra Faregacy, 577 F.3d at 1023, it is not the appropriate

means for this court to addresdigpute between plaintiff and thegon system in general that |s
unrelated to the substance of the case. Sedaquhears that this motion is now moot becausge
plaintiff was to be released from cady in July of 2016. (ECF No. 40 at 7.)

Similarly, plaintiff's motion for emergency ptective is filed pursuant to Federal Rule 65
--l.e. it is, in essence, a pralnary injunction motion as well. Thus, as with the motion for
preliminary injunction, plaintiff’'s motion for emgency protective order is inappropriate because
this is a case for monetary damages, not injuactlief. Furthermore, this motion, too, is moot
because it specifically seeks to stop a temporanster of plaintiff toCalifornia State Prison,
Sacramento -- a transfer thatssta occur in April of 2016, whicts further mooted by the fact
that plaintiff was paroled in July of 2016.

Accordingly, the undersigned denies as npmaintiff's two motions for injunctive relief.
IV.  Motion for Special Hearing

Finally, plaintiff filed a “motion for a specidlearing in open court.” (ECF No. 49.) The
court must deny this motion as well, as it relateglaintiff's requests for injunctive relief, which
are both inappropriate and modlaintiff moves the court thold a hearing on his proposed
transfer to California State Prison, Sacrament@pnl of 2016. (ECF No. 49 at 1-2.) As with
the motion for emergency protective order, thistion is inappropriate in this action for
monetary, not injunctive relief, and is also moataccount of the transfer having already takgn
place and plaintiff being paroled in July2016. Thus, the court will deny this motion.
V. Conclusion

In summation, for the reasons setlicabove, IT IS HEREBY ORDERED that:

1) Defendants’ motion to revoke ISRatus (ECF No. 38) is granted;

(2) Plaintiff shall submit, within twenty-orgays from the date of this order, the

appropriate filing fee d$331.00 that is still owed;

—~+

(3) Plaintiff's failure to comply with this order will result in a recommendation tha
this action be dismissed,

I
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(4) Plaintiff's motion for leave to fila second amended complaint (ECF No. 37) i$

denied without prejudice, subject to renewalldintiff pays the appropriate filing fee;
(5) Plaintiff's motion for preliminary injnction (ECF No. 40) is denied as moot;
(6) Plaintiff’'s motion for emergency proteatiwrder (ECF No. 42) is denied as mo
and

(7) Plaintiff's motion for a special hearing (ECF No. 49) is denied.

(pand 7

EBORAH BARNES
U'.\ITED STATES MAGISTRATE JUDGE

Dated: January 24, 2017

TIM-DLB:10
ORDERS / ORDER.PRISONER.CIVIL RIGHTS / Mona0956.19159.ifp
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