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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | NAM BA NGUYEN, No. 2:13-cv-963-MCE-EFB P
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | CALIFORNIA PRISON HEALTH
15 SERVICE, et al.,
16 Defendants.
17 Plaintiff is a state prisoner proceeding peoand in forma pauperis in an action brought
18 || under 42 U.S.C. § 1983. He has filed a second amended complaint, ECF No. 50, which
19 | incorporates the relevant allegations anpdp®rting documents from his amended complaint,
20 | ECF No. 15. In his amended complaint, he assediaim for deliberatedifference to medical
21 | needs against defendants M. Osman, Mabd Sherman Champen, nurse practitioner
22 | (“defendants”). Plaintiff genellg alleges that defendants ingmerly diagnosed and/or treated
23 | facial and shoulder injuries, their associgtad, and his inabilityo chew properly.
24 Defendants move for summary judgmentF0o. 63, generally contending that they
25 | provided adequate and timely care & of plaintiff's medical neesl As discussed below, theif
26 | motion for summary judgmeishould be granted.
27 | 1
28 || /I
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l. Background

A. Factual Background

Plaintiff is currently in the custody of 5. Immigration and Customs Enforcement; he
was an inmate at California Medil Facility (“CMF”) at all time relevant to his second ameng
complaint. ECF No. 50 at 4. Dr. Osman worlke@MF as a physician and surgeon. ECF N
63-4 1 3. Champen worked at CMF as a nuraetpioner. ECF No. 63-3 3. Champen was
one of plaintiff's primary care proders between June and August 20ID; ECF No. 71 1 8.

On or about January 19, 2010, pl#f received an MRI on his left shoulder. ECF No.
at 43-44. He was found to have an injurpimleft shoulder, which was diagnosed as a
“moderate glenohumeral arthrosigth possible 2 loose bodiesld. Subsequently, nondefenda
Dr. Sabin ordered him to take two acetaminaoplue regular Tylenol, tablets twice a day as
needed for pain caused by this condition. ECF No. 71-1 at 16eéhIsd&=CF No. 15 at61. H

wrote one such prescription for twentydidays on May 13, 2010. ECF No. 71-1 at 11.

On May 21, 2010, plaintiff had an altercation with another inmate. ECF No. 15 at 3J7.

Around 4:30 a.m., the inmate attacked him in his sléépat 5, 34. Then, around 10:00 a.m.,
there was a related incidentwinich plaintiff and the other innblawere burned by hot wateld.
at 34-35.

Following the altercation, plaintiff wasken to a holding cell pending placement in
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administrative segregation (“Ad-seg”). ECF No.I7at 5. On that day, Dr. Osman was working

as a physician in the emergency room at CMFenelne was tasked with clearing inmates for
seg. ECF No. 63-4 1 3. He examined plaintifl ®ound him to have cuts and bruises on his 1
and a burn on his handd. 1 4. He asked him how he receitkdse injuries; plaintiff refused t
disclose their origin and requestiedatment for only his burned hanldl.; see alscECF No. 15

at 39; ECF No. 63-2 (“Pl.’s Dep.”) at 16—19Dr. Osman ordered daily bandage changes ant

! Plaintiff essentially argues that defendants sthook be able to use his deposition transcript
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evidence because they did not give him a copy @@eECF No. 70 at 1-2. He is mistaken. Defendants

did not have an automatic duty to give him a copy of the deposition transgeigiEed. R. Civ. P.
30(f)(3). Furthermore, the deposition transcriptiied herein only once for a proposition that other
evidence supports. Accordingly, this argument fails.
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antibiotics for the hand for seven days, cetirizind tetanus shots, and a shot of four milligrar
of morphine for pain. ECF No. 63-4 1 4. He adsdered Tylenol with codeine (“Tylenol 3”) fo
pain. Id.; ECF No. 63-3 at 44; ECF No. 71-1 at 11.

On May 22 and 26, 2010, plaintitceived treatment for his burned hand from at leas
two nurses, including nondefendant Jolley, a npraetitioner. ECF WN. 71-1 at 13-15. Jolley
prescribed ibuprofen for ten daykl. at 17. Plaintiff contends th#te ibuprofen was to treat ja
pain that he felt while chewing foodd. at 12.

On June 2, 2010, Champen examined plaintiff. ECF No. 63-3 §5; ECF No. 71 | 8.
Plaintiff complained of chronic shoulder pain. ECF No. 63-3 5. Champen reviewed the
his shoulder and requested a consialitewith an orthopedic surgeotd.; ECF No. 71 { 8.
Plaintiff also complained of facial pain. EQNo. 63-3 1 5; ECF No. 71 1 9. Champen saw si
of trauma on his face, including swelling undes tlght eye. ECF No. 63-3 1 5. Further,
Champen states that plaintiff complkaghof blurred vision and headachdd. Thus, Champen
ordered urgent X-rays of plaintiff's face,rgaularly around the eyes, to rule out serious
problems such as cerebral edema or brain swellohg Additionally, Champen prescribed

Tylenol 3 for ten days for facial paind.; see als@&ECF No. 71 1 9; ECF No. 71-1 at 19.

Moreover, Champen ordered a follayg-visit in two weeks. ECFMN 63-3 1 5; ECF No. 71 1 9.

At the same visit, Champen stopped the gupson for regular Tylenol that Dr. Sabin
ordered. ECF No. 71-1 at 17. He also stopped Jolley’s preésoripr ibuprofen.Id. Plaintiff
seems to contend that Champen stopped the prescription for ibuprofen because he compl
that jaw pain prevented him froamewing properly and that thestdtant lack of food made the
ibuprofen hurt his stomactsSeeECF No. 15 at 60; ECF No. 71 1 9.

The parties dispute certain detafsthis visit. Plaintiff ontends that Champen told him
that the X-rays would be done @acouple of days, if not withifour hours. ECF No. 71 7 9.
However, Champen asserts that he gaveuoh promise because he did not make an
“emergency” request, and that “urgent” meaiat tine X-rays should have been taken within
fourteen days. ECF No. 63-3 1 5. Furtherm@lgampen asserts that plaff did not complain

of jaw pain or the inability to aw food and looked well nourishetd.
3
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On June 23, 2010, nondefendant Dr. McAllister examined plaintiff. ECF No. 71-1 at 22.

He complained of shoulder paamd jaw soreness while chewinigl.; ECF No. 71 § 11. The
medical report from this visfitates that his jaw soreness Waetter.” ECF No. 71-1 at 22.
According to plaintiff, he asked Dr. McAllister for a soft meal diet, but he turned him down
said that he was still waitingr the X-rays that Champen orédd. ECF No. 71 § 11. Plaintiff
weighed 150 pounds at this visit. ECF No. 71-1 at 22. This meant that he lost five pound;
three weeks since hssit with Champen.ld. at 19, 22.

On July 2, 2010 and July 8, 2010, plaintiff submitted health care services request fq
complaining of pain to various body parSCF No. 71-1 at 24-25. Thescluded his shoulder
and right cheekbone and/or jaw when chewing fddd.In these formdhe did not request a
liquid or soft meal diet, butather, treatment for pairid.

On July 9, 2010, Champen examined plaintiff. ECF No. 71-1 at 29. He again comj

of pain to various body parts, includihgs shoulder and cheekbone and/or jdgi. Champen

and
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prescribed Tylenol 3 for ten days for paid.; ECF No. 71  13. He also ordered X-rays, noting

that the ones he ordered a thune 2, 2010 appointment had not been completed. ECF No.
at 29. He states that he was awnfare that his order for X-raysd not been processed. ECF |
63-3 § 7. Further, he states that he had no dantev the scheduling of gent X-rays and that i
was “entirely up to the utilization managementsmy staff to take the request/order . . . and
process it with the radiology stafffd. Champen observed thagpitiff looked well nourished,
that his vital signs were normal, and thathad no visible swelling to his jawd.  6; ECF No.
71-1 at 29.
Plaintiff asserts that, at thigsit, he asked for a soft meal diet. ECF No. 71 { 13.

Champen disputes this assertion, stating thatdrged only pain medication. ECF No. 63-3 |

On or about July 14, 2010, plaintiff submittedirst level appeal. ECF No. 15 at 59-6(.

Therein, he made the following relevant complai(it$ he had pain in his shoulder; (2) he hag
pain in his cheekbone/jaw and believed that & Weoken; (3) the X-rays that Champen ordere
had yet to be completed; (4) he wanted the y6@n his cheekbone/jaw to diagnose the sour

his pain; (5) he could nahew properly due to the painhis cheekbone/jaw and, therefore, he
4
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had lost thirteen pounds; (6) he wanted a hidbrmaliquid drink; and7) the regular Tylenol
that Dr. Sabin prescribeddinot alleviate his painld.

On July 19, 2010, plaintiff went t6MF’s clinic for X-rays ofjnter alia, his “[f]acial
bones” and “[o]rbits.”ld. at 68. He asserts, and defendantaaloseem to contest, that X-rays
were not taken of his jawSee, e.gid. at 67.

Thereafter, he was taken to the emergency room, where Dr. Osman examined him
No. 63-4 5. He complained of paild. His X-rays showed that Hed a “minute fracture in
the right zygomatic arch of his faceld. “The zygomatic arch islaone that sits just below the
ear, but is not on the jaw boneld. Dr. Osman states that el not “complain of difficulty
eating or chewing food.ld. Further, he states that the fraet was not medically significant ar
that “a fracture in the zygomatic arch but natthe jaw bone was unlikely to cause pain in the
jaw while chewing.” 1d.

Dr. Osman also states that pi#lif complained of headache#d. Therefore, in his words
he referred plaintiff to Doctor’'s Medical CentarSan Pablo (“the Centgr‘for evaluation and a
CT scan]] to check for head injuryld. Plaintiff seems to disputiis assertion in part. He
states that Dr. Osman referred him to the Center after seeing that he still complained of pa
face, shoulder, and head that resuftech no medication. ECF No. 71 { 16.

On the same day, plaintiff was taken to the Center, where nondefendant Dr. Carsoj

ECF

nd

in to |

N

ordered a CT scan. The diagnostic report shagwbndisplaced segmental fracture of the right

zygomatic arch.” ECF No. 63-3 at 33-34. Rertnore, according to Dr. Osman, the report
indicated that his facial pain wdikely attributable to a sisunfection. ECF No. 63-4 | See
alsoECF No. 63-3 at 31-33. Additionally, Dr. Carquescribed a five-dagupply of Vicodin.
ECF No. 63-3 at 41; ECF No. 71 § 17.

Defendants assert that plaintiff did not complabout the inabilityo chew properly at
the Center. ECF No. 63-2 at burther, they assert that Dr. San did not prescribe a liquid or
soft meal diet.ld. Plaintiff disputes thesassertions. ECF No. 71aR5. He notes that Dr.
Carson gave him general discharge instructi®&@GF No. 15 at 74. Perently, the instructions

state: “If you have facial pain when eating, avoiunchy or chewy foodsA softer diet will be
5
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more comfortable for the first 2—3 weekdd. Yet the medical recorder this visit did not
contain a specific order for a softeal diet. ECF No. 75-2 { 3eeECF No. 71 at 13 (noting ths
the instructions were “general” and “fusssimple common struction”).

Later that day, Jolly met with plaintiff whdre returned to CMF. ECF No. 71 1 18; EC
No. 63-3 at 42. She changed Dr. Carson’s presaniffor Vicodin to Tylenol 3 because Vicodi
was not authorized at CMF. EQNo. 63-2 at 5; ECF No. 71 { 1$he prescribed the Tylenol 3
for ten days and instructed plaintiff to see hisnairy care provider in five days. ECF No. 63-3
42-43, 46.

On July 23, 2010, plaintiff had a follow-up appointment with Champen 8. He
stopped the Tylenol 3 and switchplaintiff to Gabapentin@® mg, a stronger medicatioid.
Champen states that he made this change bepkuseff continued to coplain of facial pain
and said that the Tyt®l 3 did not help.ld. Plaintiff contends thahe Gabapentin was for his
shoulder pain. ECF No. 71 { 20.

At this visit, according to Champen, plafhtlid not complain of difficulty chewingld.
However, because he allegedly sththat he still hatacial pain, Champen instructed him to teg
the nurse if he had difficulty chewing andr&gurn to the clinic in three week&. Further,
Champen states that plaintifiddnot request a liquid dietd.

Plaintiff does not clearly state that hergaained of difficulty chewing at this

—
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appointment. ECF No. 71 § 20; ECF No. 71-k.aHowever, he contends that Champen should

have reviewed his medical file, which would happrised Champen that a soft meal diet was
indicated. ECF No. 71-1 at 5.

At the same visit, Champen again requestednsultation with aarthopedic surgeon
due to plaintiff’'s continued complaints of shdet pain. ECF No. 63-3 § 8. Champen record
plaintiff's weight as 145 pound€CF No. 71-1 at 38. This was ten pounds less than the we
he recorded during his JuneZ®10 evaluation of plaintiffid.; ECF No. 71-1 at 19.

On July 28, 2010, plaintiff request a stronger dosage of Gabapentin. ECF No. 63-2
ECF No. 71-2 at 5. He submitted anothealth care request form on July 31, 20Id. He did

not ask for a soft meal or liqidiet in either requestd.
6
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On August 6, 2010, plaintiff had an appointmhe/ith Champen. ECF No. 71-1 at 40.
Champen increased his dosage of GabapeB@F No. 63-3 at 50Plaintiff weighed 141
pounds at this appointment. ECF No. 71-1 at 40.as$erts that he compiad that his jaw hurt
and that he was having a hanthéi chewing, wherefore a requeséesioft meal diet. ECF No. 7
1 21. Champen contends that he did noffask soft meal diet. ECF No. 63-3 1 9.

On August 10, 2010, plaintiff was transfetr® the Center regarding continued
complaints that he had a broken jaw that catrs@dpain while chewing. ECF No. 63-3 at 60.
Nondefendant Dr. Serebrakian examined hich. Dr. Serebrakian diagnosed him with a
“[mlildly displaced zygomatic ah fracture since May 2010 .and . . . significant pain and
discomfort upon chewing.” ECF N63-3 at 61. Due to his findirtgat plaintiff had a “problem
with chewing,” he recommended that [he] be placed “strictly on a soft diet for several weel
then gradually progress to a solid regular diédl” Plaintiff weighed 140 pounds at this
appointmentid. at 60, which meant that he had lb6&een pounds since the June 2, 2010
appointment with Champen.

When plaintiff returned from the Center tligty, Dr. Osman orderedsoft meal diet.
ECF No. 63-3 at 63. The following day, Dr. Osnspoke with the dietitian. ECF No. 71-1 at
67. According to the dietitian’s notes, he/shekgpwith Dr. Osman and they agreed that the
“mainline” diet with a bottle of Boost vgaappropriate for plaintiff's conditionid. Dr. Osman
states that one bottle of Boost “has sufficientieats to replace an gre meal.” ECF No. 75-2
at 5. Yet plaintiff contends that “mainline”fees to regular food and that, despite ordering a
bottle of Boost, Dr. Osman did not follow D8erebrakian’s orders. ECF No. 71 at 13.

On December 10, 2010, plaintiff had surgernyhis shoulder. ECF No. 15 at 97.
According to operation report, he had “multipb@$e bodies with associated degeneration of
left shoulder.”Id. Further, the report states that heglder pain “could be on the basis of l0o
body wear or on the basis of degenerative disedde.Additionally, the report states that the
surgery would “not result in resdian of the degenerative changdd.

1
1
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B. Procedural Background

Plaintiff filed his amended complaint @ctober 30, 2014. ECF No. 15. He generally
alleged that defendants inadeqlyatend tardily diagnosed and/tveated his facial and shoulde
injuries, accompanying pain, andbility to eat. Based on tht®re allegation, he asserted a
claim under the Eighth Amendment for delisie indifference to his medical neéds.

Defendants have moved for summary judgmé@F No. 63. They argue that Dr. Osn
is entitled to summary judgment because hide“in [p]laintiff's medical care was limited and

even then, [he] did everything he was supposetbttm address [his] needs.” ECF No. 63-1 a

They further maintain that, “[a]s the emergenogm doctor and not his primary care doctor, Dr.

Osman was not responsible for ensuring cortymfi care for [p]laintiff's chronic pain
problems.” Id. Likewise, they argue #t plaintiff's claim against Champen fails because he
“prescribed pain medication, ordered an X-rayHis face when [he] complained of headache
and referred [him] for an orthopedic cotidor his chronic left shoulder pain.ld. at 3. Further,
they argue that Champen was not aware of tteyde the processing gflaintiff’'s X-rays and
that, even had he been, hd dot control their schedulingd. Defendants add that they enjoy
gualified immunity because theld not violate clearly estabhed law and their actions were
reasonable under the circumstandieis.

In his opposition, ECF Nos. 71, 73, plaintifitkes the following factual contentions,
which he argues show that defendanere deliberately indifferent:

1. Dr. Osman medically clearéam for placement in Adegy without conducting a

face-to-faceexamindion of his injuries.

2. Dr. Osman failed to review his medicidé to ensure that he continued to

receivethe TylenolthatDr. Sabin prescribed befotke May 21, 2010 altercation,

3. Dr. Osman delayed in prescribing a soéal diet after the July 19, 2010 X-rays
revealed that he had a facial fracture.

i

1an

U7

2 Plaintiff filed a second amended complaint clarify his allegations against defendant Nathanial

Elam, ECF No. 50, which is the subject of thegiag findings and recommendations, ECF No. 65.
8
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4. Champen failed to prescribe medicatiod atopped medication that Dr. Sabin |
alreadyprescribedlespiteknowledge of his shoulder pain.

5. Because Champen stopped the medication, plaintiff did not receive any pairn

medication from July 2, 2010 to July 19, 2010.

Champen failed to ensure that ¥yeay request was timely processed.

Champen failed to order &ray of his jaw upon request.

Champen failed to order afsmeal diet on request.

© ® N O

Champen failed to order a soft meatmethough the July 19, 2010 X-rays show
afacialfracture.

ECF No. 73 at 1-2.

. Standard of Review

Summary judgment is appropriate when ther@o genuine disputas to any material
fact and the movant entitled to judgment as a matter oivla Fed. R. Civ. P. 56(a). Summary
judgment avoids unnecessary trials in cases iolwime parties do not dispute the facts relevg
to the determination of the issues in the cas@ which there is insufficient evidence for a jury
to determine those facts in favor of the nonmov&@rawford-El v. Britton 523 U.S. 574, 600
(1998);Anderson v. Liberty Lobby, In&77 U.S. 242, 247-50 (198®&w. Motorcycle Ass'n v.
U.S. Dep'’t of Agric.18 F.3d 1468, 1471-72 (9th Cir. 1994). bsttom, a summary judgment
motion asks whether the evidence presents agiffidisagreement to require submission to
jury.

The principal purpose of Rule 56 is to iselahd dispose of factually unsupported clai
or defensesCelotex Corp. v. Catretd77 U.S. 317, 323—-24 (1986). Thus, the rule functions
“pierce the pleadings and to assess the proofder to see whether there is a genuine need
trial.”” Matsushita Elec. Indus. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986) (quoting Fed.
Civ. P. 56(e) advisory committee’s note on 18@3ndments). Procedurally, under summary
judgment practice, the moving pafligars the initial rggnsibility of preseting the basis for its
motion and identifying those portions of the redogether with affidats, if any, that it

believes demonstrate the absence @ér@uine issue of material fadCelotex 477 U.S. at 323;
9
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Devereaux v. Abbeg63 F.3d 1070, 1076 (9th Cir. 2001) (emda If the moving party meets
its burden with a properly supported motion, Itiieden then shifts to the opposing party to
present specific facts that show there is@ugee issue for trial. Fed. R. Civ. P. 56@&hderson
477 U.S. at 248Auvil v. CBS “60 Minutés 67 F.3d 816, 819 (9th CifL995) (per curiam).

A clear focus on where the burden of proof liesoathe factual issue in question is crug

to summary judgment procedures. Depending oichwparty bears that burden, the party see
summary judgment does not necessarily needibanit any evidence of its own. When the
opposing party would have the burden of prooaathspositive issue at trial, the moving party
need not produce evidence whitkgates the opponent’s clairSee, e.gLujan v. Nat'| Wildlife
Fed'n, 497 U.S. 871, 885 (1990). Rather, the moyagy need only point to matters which
demonstrate the absence of a geaunaterial factual issué&see Celotexd77 U.S. at 324
(citation omitted) (“[W]here the nonmoving pasyll bear the burden of proof at trial on a
dispositive issue, a summary judgment motiolty m@perly be made in reliance solely on the

pleadings, depositions, answers to interrogatpared admissions on file.”). Indeed, summary

al

ng

judgment should be entered, afselequate time for discovery and upon motion, against a party

who fails to make a showing sufficient to estdblise existence of an element essential to thg
party’s case, and on which that party will bear the burden of proof at$ea.idat 322. In such
a circumstance, summary judgment must be gratgedong as whatever isefore the district
court demonstrates that the stamdi@r entry of summary judgmerds set forth in [Rule 56(a)],
is satisfied.” 1d. at 323.

To defeat summary judgment the opposing pautgt establish a genuine dispute as tg
material issue of fact. This engatwo requirements. First, thespiute must be over a fact(s) th
is material, i.e., one that makes #eatence in the outcome of the cagederson477 U.S. at
248 (“Only disputes over factsahmight affect the outcome tife suit under the governing law
will properly preclude the entry of summary judgm8ntWhether a factual dispute is material
determined by the substantive law bqgble for the claim in questiond. If the opposing party
is unable to produce evidence sufficient to estalalistquired element of its claim that party fe

in opposing summary judgment.A] complete failure of proofoncerning an essential elemer
10
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of the nonmoving party’s casecessarily renders allredr facts immaterial.'Celotex 477 U.S.
at 323.

Second, the dispute must be genuine. Inroetéeng whether a factual dispute is genui
the court must again focus on which party beéhe burden of proof ahe factual issue in
guestion. Where the party opposingnsnary judgment would bear therden of proof at trial o
the factual issue in dispute attparty must produce evidensafficient to support its factual
claim. Conclusory allegations unsupported biglence are insufficient to defeat the motion.
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989). Ratliee opposing party must, by affida
or as otherwise provided by Rule 56, designaseifip facts that show #re is a genuine issue
for trial. Anderson477 U.S. at 248evereaux263 F.3d at 1076 (citations omitted). More
significantly, to demonstrategenuine factual dispute theidgnce relied on by the opposing
party must be such that a reasonable juguld return a verdict for [him] on the evidence
presented.”Anderson477 U.S. at 248, 252. Absent any such evidence there simply is no t
for trial.

The court does not determine witnessddoility. It believes the opposing party’s
evidence and draws inferences mfasrably for the opposing partysee idat 249, 255;
Matsushita 475 U.S. at 587. Inferences, howevee, ot drawn out of “thin air,” and the
proponent must adduce evidence of a factuadipate from which to draw inference&m. Int’l
Grp., Inc. v. Am. Int'l Bank926 F.2d 829, 837 (9th Cir. 1991) (Kiezki, J., dissenting) (citing
Celotex 477 U.S. at 322). If reasonable minds dadiffer on material fastat issue, summary
judgment is inappropriateSee Warren v. City of Carlsbadl8 F.3d 439, 441 (9th Cir. 1995). (
the other hand, the opposing party “must do ntioa@ simply show that there is some
metaphysical doubt as to the material facts .\Where the record taken as a whole could not
a rational trier of fact to finébr the nonmoving party, there is fgenuine issue for trial.”
Matsushita 475 U.S. at 587 (citation omitted). Iratlcase, the court must grant summary
judgment.

1
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1.  Analysis

The Eighth Amendment protects prisonieesn inhumane methods of punishment and
inhumane conditions of confinemeri¥lorgan v. Morgense65 F.3d 1041, 1045 (9th Cir.
2006). Extreme deprivations are required t&enaut a conditions-of-confinement claim, and
“only those deprivations denying the minincalilized measure dife’s necessities are
sufficiently grave to form the basi$ an Eighth Amendment violation.Hudson v. McMillian
503 U.S. 1, 9 (1992) (citation omitted). “Prison afiis have a duty to ensure that prisoners @
provided adequate shelter, food, clothing, sanitation, medical care, and personal dafaigdn
v. Lewis 217 F.3d 726, 731 (9th Cir. 2000) (citationsitbed). “The circumstances, nature, an
duration of a deprivation of these necessitnesst be considered in determining whether a
constitutional violabn has occurred.Id. “The more basic the ndgethe shorter the time it can
be withheld.” Id. (citations omitted).

To prevail on an Eighth Amendment claineg@icated on the denial of medical care, a
plaintiff must show that: (1) hiead a serious medical need; §2jithe defendant’s response to
the need was deliberately indifferedett v. Penner4d39 F.3d 1091, 1096 (9th Cir. 2006&e
alsoEstelle v. Gamble429 U.S. 97, 106 (1976). Here, defendants do not argue that plaintif
medical needs were not objectively serioBCF No. 63-1 at 9-14. Therefore, the court

considers only whether their response tonmeslical needs was deliberately indifferent.

Are

d

)

S

For a prison official’s response to a seriouslita need to be deliberately indifferent, the

official must “know[] of anddisregard[] an excessiveski to inmate health.”Peralta v. Dillard
744 F.3d 1076, 1082 (9th Cir. 2014) (en banc) (qudtexgner v. Brennan511 U.S. 825, 837
(1994)). “[T]he official must both be aware faicts from which the inference could be drawn
that a substantial risk of seus harm exists, and he must also draw the infererfearfner, 511
U.S. at 837.

It is well established that “a mere differencentddical opinion . . . [is] insufficient, as a
matter of law, to establish deliberate indifferenc&dguchi v. Chung391 F.3d 1051, 1058 (9th
i
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Cir. 2004) (alterations in @inal) (citation omitted}. This rule applies wéther the difference is
between the medical professional(s) and ap#s or two or more medical professiorfals.
In appropriate cases, however, a prisoney state a claim of deliberate indifference to

medical needs based on a difference of medical@pi To do so, the prisoner must show thal

“the course of treatment the doctors chose medically unacceptable under the circumstances,

and that they “chose this courseconscious disregard of ana@ssive risk to [the prisoner’s]

health.” Jackson90 F.3d at 332 (citations omitted). Under this rule, denying an inmate a Kidney

transplant based on “personal aosity” rather than “honest meddil judgment” would constitutg

\1*4

deliberate indifferenceld.
A. Dr. Osman

Here, plaintiff has not presented evidence wbith a reasonable jury could conclude

that Dr. Osman was deliberately iffdrent to plaintiff's medical eeds. The record demonstrates

that Dr. Osman treated plaintiff on the day & flght, ordering bandag#hanges and antibioticy

for his hand, cetirizine and tetashots, and morphine for paiHe also ordered Tylenol 3,

which is a “potent pain medication.” ECF No. 75-2 1 5. While plaintiff seems to dispute that he

received the Tylenol 3, his mediaaicords reflect otherwise. EQNo. 63-3 at 44. More to the

point, even if plaintiff failed t@eceive this medication, the evidenshows that Dr. Osman, as pn

emergency room (“ER”) physician, was not ‘weasible for” administering it to himMcGuckin
v. Smith 974 F.2d 1050, 1062 (9th Cir. 1998yerruled on other groungd8VMX Techs., Inc. v.
Miller, 104 F.3d 1133 (9th Cir. 199&¢ee alscECF No. 63-4 { 3; ECF No. 75-2 § 3. While
i

% See alscEstelle 429 U.S. at 10#amby v. Hammond21 F.3d 1085, 1092 (9th Cir.
2016) (citation omitted)Colwell v. Bannister763 F.3d 1060, 1068 (9th Cir. 2014) (citation
omitted);Snow v. McDaniel681 F.3d 978, 987 (9th Cir. 2012) (citation omitteldckson v.
Mclintosh 90 F.3d 330, 332 (9th Cir. 199&@anchez v. VilB91 F.2d 240, 242 (9th Cir. 1989)
(citing cases)Franklin v. Oregon662 F.2d 1337, 1344 (9th Cir. 198Rgndall v. Wyrick642
F.2d 304, 308 & n.9 (9th Cir. 1981) (citing casédayfield v. Craven433 F.2d 873, 874 (9th
Cir. 1970) (per curiam)Stiltner v. Rhay371 F.2d 420, 421 n.3 (9th Cir. 1967).

* Hamby 821 F.3d at 1092 (citation omitte@olwell, 763 F.3d at 1068 (citation
omitted);Snow 681 F.3d at 987 (citation omitted).
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plaintiff may dispute thendication in the medical recordsatthe received the Tylenol 3, Dr.
Osman clearly ordered it.

Additionally, while plaintiff aserts that Dr. Osman did rextamine plaintiff in person,
the evidence shows otherwise. ECF No. 139atECF No. 63-2 at 16-19; ECF No. 63-4 | 3;
ECF No. 75-2 { 4see also Scott v. Harti®50 U.S. 372, 380 (2007) (“When opposing parties
tell two different stories, one of which isabhntly contradicted by the record, so that no
reasonable jury could believe a@,court should not adopt that viers of the facts for purposes o
ruling on a motion for summarugigment.”). In short, Dr. Osman’s actions during this
examination do not suggest deliberate indifference.

Nor does Dr. Osman'’s alleged failure to review plaintiff's medical file to ensure that
received the regular Tylenol cditste deliberate indierence. This argument presupposes tha
Dr. Osman had an ongoing duty teieav plaintiff's medical file. However, Dr. Osman declare
that he was an ER physician and was not resblen&r plaintiff's primary care. ECF No. 63-4
1 3; ECF No. 75-2 { 4. Plaintiff has not showneotvise. In any evenplaintiff's argument
implies that Dr. Osman was not actually awarelaintiff's alleged failure to receive the
medication and, hence, does not suggest deldardifference. Rather, at best, it implies
negligence, which is insufficient to supparclaim of deliberate indifferencé&stelle 429 U.S. a
106.

Similarly, Dr. Osman’s delay in prescribiagsoft meal diet after the discovery of
plaintiff's facial fradure was not deliberately indifferenAlthough Dr. Osman learned of the
fracture on July 19, 2010, he statesttihwas medically insignificarand that “a fracture in the
zygomatic arch . . . was unlikely to cause painwhile chewing.” ECF No. 63-4 5. True,
plaintiff states that he compteed to Dr. Osman about such pain, and the evidence could suj
a finding that his facial fracture ceed him such pain, and plaintifages that he requested a sc
meal diet at the July 19 appament, but he has not shown that Dr. Osman’s contrary opiniot
not reflect his honest medical judgnt. Plaintiff has not presented evidence that could supp
finding that Dr. Osman was not acting on Hasis of a good faith medical judgment.

i
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Furthermore, Dr. Osman referred plaintiff to enter for further evalu@n after diagnosing th
fracture. While the parties dispute his exaetson for doing so, this action does not suggest
deliberate indifference. Grantddy. Carson’s discharge instructiostated that a “softer diet”
would be more comfortable for two to three weékhe fracture was causing facial pain, ECF
No. 15 at 74, but as plaintiff ackntedges, the instructions wegeneral, ECF No. 71 at 13, no
specific order for a soft meal dietECF No. 75-2 7.

Ultimately, Dr. Osman followed Dr. Serebrakiasigsequent order for a soft meal dief.

But difference is that Dr. Serebrakian specificaltglered a soft meal diahd plaintiff does not
dispute that.SeeECF No. 75-2 | 7-8ee als&ECF No. 63-3 at 62. Furthermore, unlike Dr.
Carson’s comment in the discharge instructioas softer diet would benore comfortable over
the next two to three weeks if pain pergister. Osman actually received Dr. Serebrakian’s
specific order for a soft diet. Again, it is sifycant that Dr. Osman was an ER doctor and wa
not responsible for plaintiff's primary canecluding reviewing the paperwork of “inmate
patients returning from offsite health care appoents.” ECF No. 75-2 {1 7. While the record
does not reflect why he reviewed Dr. Serelaals order, the fact that he assumed a
responsibility that he did not ordinarily handlees not, per se, supparteasonable finding that
he should have received, or adlyaeceived, Dr. Carson’s ordeAt most, such irregularities
sound in negligence, not deliberate indifferenCé. Estelle 429 U.S. at 106-07.

Nor does Dr. Osman’s decision to order gutar diet with a btile of Boost show
deliberate indifference. He declares that Bdbas sufficient nutrients to replace an entire
meal.” ECF No. 75-2 { 8. Further, he decldhes “a registered dietitian . . . confirmed that
Boost [was] okay.”Id. Plaintiff has not showantherwise, and does not evassert that he lost
weight after Dr. Osman orderecetBoost. Yet plaintiff notethat Dr. Serebrakian ordered a
“strictly soft diet.” ECF No. 63-3 &2 (emphasis added). In lastimation, a diet of regular

food and Boost contravened this order because (1) regular food is not soft and (2) Boost i

®> Moreover, Dr. Osman stat#sat no nurse notified him @r. Carson’s statement abou
soft meal dietseeid., and plaintiff has not shown otherwisEurther, even had a nurse notifiec

112
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a

him of such an order and he failed to followthis would have amounted to a mere disagreement

of medical opinion, which does nottalslish deliberate indifference.
15
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soft food. However, assuming that Boost issudt food, Dr. Osman’s desion to order it would
constitute a mere disagreent in medical judgment.

For these reasons, plaintiff has not presgtetedence upon which a reasonable jury cg
conclude that Dr. Osman was delibtely indifferent tglaintiff's medicalneeds. Accordingly,
summary judgment must be granted to Dr. Osoraplaintiff's deliberatendifference claim.

B. Champen

At the June 2, 2010 appointment, which was Chamsg@st interaction with plaintiff, he
ordered a consultation with antloopedic surgeon and urgentrys. Furthermore, while he
stopped his prescription for Tylenble ordered Tylenol 3 for ten k& which is a stronger pain
medication. SeeECF No. 75-2 1 5. These actionsrui reflect deliberate indifference.

Furthermore, while the evidence indicates filaintiff did not receive pain medication
from July 2, 2010 to July 19, 2010, he has not shthat Champen intended this outcome or \
indifferent to the pain it allegegicaused him. At the June 2 visit, Champen ordered Tylenol
for ten days and a follow-up visit in two weelr. McAllister conducted this visit on June 23
and the record reflects that plaintiff had Tylenol 3 from June 2 until this visit. ECF No. 63-
45; ECF No. 71-1 at 26. Furthermore, Dr. McA#isappears to have oree Tylenol 3 at this
visit, seeECF No. 71-1 at 22, and the evidence shthas plaintiff received Tylenol 3 through
July 2, ECF No. 63-3 at 45; ECF No. 71-1 at 26.

While plaintiff allegedly did not receive Tylen8Ifrom July 2/3 to July 19, he has not
shown that Champen was responsiblethis lapse. Champen’side 2 prescription for Tylenol
evidently expired on July 2SeeECF No. 71-1 at 26. Yet he assednd the record reflects, th:
he was “one of several primary care providers'daintiff. ECF No. 63-3 1 3. Indeed, plaintif
met with Dr. McAllister on June 23 for his followp visit to his June 2 visit with Champen.
Assuming Tylenol 3 was the only medically accegaditernative, plainti has not shown that
Champen knew that other primary care providessld not order it for him. Furthermore,
Champen examined plaintiff on July 9 in response to his health care services requests on
and July 8. At this visit, Champen prescridgdenol 3 for ten days. ECF No. 71 § 13; 71-1 3

29. While plaintiff allegedly failed to receive tmsedication until July 19, he has not shown t
16
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Champen knew about this failure, or that he “tle@power” to ensure &l he received itSee
McGuckin 974 F.2d at 1062.

Similarly, while Champen stopped plaintiffgescription for Tylenobn June 2, he has
not shown that Champen knew that thesion would cause him to go withaary pain

medication at a later date. After all, Champezspribed Tylenol 3, a stronger medication, at

visit. And, while the order was for only ten dalie scheduled a follow-up visit and was not the

only provider responsible for plaintiff's primary cark.also bears emphasihat plaintiff stated
in his first level appeal thatétregular Tylenol that Champermgped did not alleviate his pain.
ECF No. 15 at 59. Therefore, even had Chankmowingly failed to ensure that plaintiff

received it, one must question @ther this failure harmed him. In short, Champen was not

deliberately indifferent to plairffis failure to receive pain medication from July 2/3 to July 19.

Nor was Champen deliberately indifferenthe delay in the processing of his X-ray
request. As indicated, a prisormannot establish a deliberate itfielience claim where, as here
“[t]here is no evidence that [the provider] waspensible for the failureo promptly perform the
[X-ray][.]” McGuckin 974 F.2d at 1062. Here, Champen deddhat he had no control over
the scheduling of X-rays and thatvas “entirely up to the utdation management nursing staff
to take the request/order . . . and process it thgtradiology staff.” EE No. 63-3 | 7. Plaintiff
has not shown otherwise. Furthermore, a pengdailure to order “an X-ray or additional
diagnostic techniques” udbadoes not constitutdeliberate indifferenceSee Estelle429 U.S.
at 107. In this case, Champen actually orderetnays on June 2, and again on July 9 whe
learned about the processing delay. If a pratgdailure to order X-rays usually does not
constitute deliberate indifference, it followsat ordering X-raysnd reordering them upon

learning about the delay does not constitute deliberate indifference.

Plaintiff's claim that Champen acted withlitberate indifference by failing to order an X

ray of his jaw, in contrast tiois facial bones, fails for similaeasons. Based on his findings at
the June 2 and July 9 appointments (e.g., thag¢ thas no visible swelling in his jaw), Champsg
concluded that there was no needdn X-ray of plaintiff's jaw. SeeECF No. 63-3 {1 5-6.
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Plaintiff may dispute Champen’s fimgjs, “[b]ut the question whethan X-ray . . . is indicated i
a classic example of a matfer medical judgment.’Estelle 429 U.S. at 107. In any event, th
is no objective medical evidence thpddintiff’s jaw, in contrasto his right zygomatic arch, was
broken. SeeECF No. 63-3 1 9; ECF No. 63-4 1 5. Pldftgticontrary contention is speculative

Nor does Champen'’s failure to order a soft nukad constitute deliberate indifference.
While the parties dispute whether plaintiff compéd about chewing pagt the June 2 visit,
Champen states that he appeared well nourishadhermore, Champen prescribed him Tylet
3, “a narcotic, and potent pain medication.” ECF No. 75-2 { 5. Therefore, assuming the 3
chewing pain stopped him from eating reguitand, he has not shown that Champen actually
“dr[ew] th[is] inference.” Farmer, 511 U.S. at 837.

For similar reasons, Champen’s actions at tihe@examination do narise to deliberat
indifference. Champen statimt plaintiff looked well nouristeand that he had no visible
swelling to his jaw. Furthermore, he orderedendylenol 3 for pain. Granted, plaintiff states
that he complained of difficulty chewing ancked for a soft meal diet. Furthermore, he
apparently had lost at least fipeunds since the June 2 visBeeECF No. 71-1 at 19, 22.
Nonetheless, the evidence is insufficient foeasonable juror to conclude that Champen actd
inferred that jaw pain prevented him frontieg regular food. Put differently, his mere
disagreement with Champen'’s treatment decssdwes not establish deliberate indifferenSee
supraat 13 & nn. 3—4see also Estelle129 U.S. at 107 (complaint “based solely on the lack ¢
diagnosis and inadequateatment of . . . back injurydid not state clan for deliberate
indifference).

Likewise, Champen’s actions at the July 23 visit do not constitute deliberate indiffer
At this interaction, he switched plaintiff dabapentin 300 mg, which is a stronger pain

medication than Tylenol 3. He declares that hderthis change because plaintiff complained

facial pain and said #t Tylenol 3 did not help. Although plaintiff asserts that the Gabapentin

was for shoulder pain, not facial pain, this asseris conclusory and unsupported. In short, t
evidence shows that Champen sought to tregtdhrethat allegedly pr@nted plaintiff from
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eating properly. Indeed,qhtiff does not even clearly stateat he complained of difficulty
eating at this visit.ECF No. 71  20; ECF No. 71-1 at 5.

All the same, plaintiff contends that Chpem should have reviewed his medical file,
which would have apprised him that a soft meat dias indicated. By i plaintiff apparently
means that Champen would have seen: (1)hthéiad complained about jaw pain and problen

chewing; (2) his diagnosis offacial fracture; (3PDr. Carson’s dischargestructions; and (4)

that he had lost ten pounds since June 2. Howesgarding item (1), the evidence indicates that

Champen treated plaintiff's alleged jaw payswitching him to an even stronger pain

medication. Concerning item (2), the only objeetmedical evidence is that the fracture was
“just below his eye socket, not [on] his jawECF No. 63-3 1 9. As for item (3), as discussed
above, the instructions were gerlenad did not contain a specificdar for a soft meal diet. An
while plaintiff's weight loss is undisputed, he et shown that failing tprescribe a soft meal

diet despite a ten-pound weight loss over seveseks was “medically unacceptable under the

circumstances. In other words, he has not shbanChampen'’s failure to order a soft meal djet

was anything more than “an inadvertent fislto provide adequate medical car&stelle 429
U.S. at 105. Again, that applicable standarthad under the Eight Amenadmt, not a tort claim
for medical negligence.

Champen’s actions at the August 6 visitreid constitute deliberate indifference for
essentially the same reasons that his actiotieatuly 23 visit do notHe increased plaintiff's
dosage of Gabapentin, which does not suggeshéhdisregarded his jaw ipa Plaintiff states
that he complained of difficulty chewing and regeedsa soft meal diet, and he had lost four m
pounds since the July 23 visit. But, to reiteraehas not shown thatdaring a soft meal diet
sooner was the only medically acceptable coursetwdn. He might respond that the subseqt
orders of Drs. Serebrakian and Osman for arsetil diet show otherwise. But differences in
opinion between medical professiondb not prove delibetaindifference. Fdher, they issued
these orders after Champen’stlanteraction with plaintifand there is no indication that
Champen knew of them.
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Finally, a jury could not reasonablgreclude that Champen—or Dr. Osman—was

deliberately indifferent to plairftis shoulder pain. Overall, the E\ence shows that plaintiff: (1

was treated multiple times regarding his complawfisain; (2) received several prescriptions for

strong pain medications; (3) reced various diagnostiests such as X-rays, MRIs, and CT
scans; (4) was sent to outside medical censerd (5) had an operation on his shouldeee
Estelle 429 U.S. at 107 (no deliberate indifferencedashon allegation thaoctors inadequately
diagnosed and treated back injuviien plaintiff was seen byedical personnel seventeen time
over three months and received tneant for all his medical problesh Furthermore, while ther
was a delay in plaintiff's ohopedic consultation, he has mt#arly argued, much less shown,
that defendants were responsible for it. Addaibn the report for his shoulder surgery states
that it might not resolve his shouldeain and he has not clearlyegled that it did. Thus, it is
unclear that the ostensible dela his shoulder surgery causeith “unnecessary . . . infliction
of [further] pain.” Berg v. Prison Health Service376 F. App’x 723, 724 (9th Cir. 2010).

For these reasons, plaintiff has not presgtetedence that could reasonably support a
jury's verdict that Champen was deliberataljifferent to plaintif’'s medical needs.
Accordingly, summary judgment should be demhto Champen on his deliberate indifference
claim?®
V.  Conclusion

For the foregoing reasons, IT IS HERERRECOMMENDED that defendants’ motion
for summary judgment (ECF No. 63) be granted.

These findings and recommendations will blensiited to the United States District Jud
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. €document should be captioned

“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the

® Because defendants are entitled to summary judgometite merits of plaintiff’s claims that the

S

ge

4

violated his federal rights, it is unnecessary to consiggr arguments that they enjoy qualified immunjty.

See Pearson v. Callahab55 U.S. 223, 236 (2009).
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objections shall be filed and serwatthin seven days after sereiof the objections. Failure to
file objections within the specified time may waihe right to appeal the Birict Court’s order.

Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153, 1157 (9th

Cir. 1991).
Dated: July 27, 2017. Wm\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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