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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
MARVIN EUGENE COLLINS, JR.,
Plaintiff, No. 2:13-cv-0978 EFB'P
VS.

TIM VIRGA, et al., ORDER DSMISSING ACTION FOR FAILURE

TO EXHAUST ADMINISTRATIVE REMEDIES

Defendants.

/

Plaintiff is a state prisoner proceeding without counsel in an action brought under 4
U.S.C. § 1983. For the reasons stated belowatttisn must be dismissed for plaintiff's failur
to exhaust administrative remedies prior to filing suit.

The Prison Litigation Reform Act of 1995, 42 U.S.C. § 1997e was amended to proy
that “[n]Jo action shall be brought with respect to prison conditions under section 1983 of t

title, or any other Federal law, by a prisoner confined in any jail, prison, or other correctior,

1 On May 23, 2013, the undersigned ordered that a district judge be assigned to th
action and then recommended that this action be dismissed for failure to exhaust. Dckt.
Thereatfter, plaintiff’'s form indicating his cogrst to having a United States Magistrate Judge
conduct all further proceedings in this case was filed. Dckt. No. 10. Accordingly, the cou
vacate the May 23, 2013 order and findings and recommendations. This action shall rem
assigned to the undersigned purstto plaintiff’'s consent, and the case number shall be 2:13
cv-0978 EFB.See E.D. Cal. Local Rules, Appx. A, at (k)(4).
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facility until such administrative remedies as are available are exhausted.” 42 U.S.C. § 1997e(a).

This requirement is mandatory and unequivo&aloth v. Churner, 532 U.S. 731, 741 (2001);
McKinney v. Carey, 311 F.3d 1198, 1200 (9th Cir. 2002) (“Congress could have written a s

making exhaustion a precondition to judgment, but it did not. The actual statue makes

[atute

exhaustion a precondition $nit.”). Therefore, a prisoner must exhaust available administrgtive

remedies before filing any papers in federal court and is not entitled to a stay of judicial
proceedings in order to exhausfaden v. Summerhill, 449 F.3d 1047, 1051 (9th Cir. 2006);
McKinney, 311 F.3d 1198see also Rhodes v. Robinson, 621 F.3d 1002, at *6, 13 (9th Cir. 201
(clarifying that the rule o¥aden andMcKinney does not apply to new claims raised in a
supplemental complaint regarding conduct that occurred after the initial complaint was file

California prisoners may appeal “any policy, decision, action, condition, or omissiof
that the inmate can demonstrate “as having an adverse effect upon his or her welfare.” G
Regs. tit. 15, 8 3084.1(a). The grievance process, as defined by California regulations, h
levels of review to address an inmate’s claims, subject to certain excef@eGal. Code
Regs. tit. 15, 8 3084.7. Administrative remedies generally are exhausted once a plaintiff |
received a “Director’s Level Decision,” or third level review, with respect to his issues or ¢
Cal. Code Regs. tit. 15, § 3084.1(b).

A prisoner’s concession to nonexhaustion is a valid ground for dismissal of an actig
long as no exception applieSee Wyatt v. Terhune, 315 F.3d 1108, 1120 (9th Cir. 200%3¢
also Diazv. McCue, 2013 U.S. App. LEXIS 3162, at *2 (9th Cir. Mar. 12, 2013) (“prisoner’s
concession to nonexhaustion is a valid ground for dismissal only if no exception to exhaus
applies and record is clear that plaintiff has conceded,” ditiyagt); Ransome v. Longero, 2013
U.S. App. LEXIS 134, at *2 (9th Cir. Cal. Jan. 3, 2013) (“exhaustion is an affirmative defef
and sua sponte dismissal for failure to exhaust administrative remedies under the PLRA i
appropriate if, taking the prisoner’s factual allegations as true, the complaint establishes I

failure to exhaust,” citingonesv. Bock, 549 U.S. 199, 214-16 (2007)).
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Here, plaintiff’'s complaint, dated March 26, 2013, establishes his failure to exhaust.

Using a form complaint, plaintiff indicates theagrievance procedure is available at his placg
confinement, and that he presented the fadigsitomplaint for review through that grievance
procedure. Dckt. No. 1, 8§ 1 (B)-(C). However, plaintiff admits that he is still in the procesg
exhausting his administrative remedies and that he has not pursued administrative relief &
highest level available to himd., § | (D) (alleging that he re-submitted his inmate appeal o

March 25, 2013, after it was initially rejected, and is “waiting for reply”), 8 E (checking “No

of

of

it the

in

response to inquiry on form complaint as to whether he had pursued his appeal to “the highest

level . . . available”). Moreover, plaintiff does not allege that he should be excused him fr¢
exhaustion requirement. The court is unaware of any exception to the exhaustion require
that would allow plaintiff to commence his civil rights action while still in the process of

exhausting his administrative remedies.

bm the

ment

“Proper exhaustion demands compliance with an agency’s deadlines and other crifical

procedural rules because no adjudicative system can function effectively without imposing some

orderly structure on the course of its proceedin§sdodford v. Ngo, 548 U.S. 81, 90 (2006).

As noted, exhaustion is mandatory and the process must be completed prior to filing suit.
plaintiff indicates that he was awaiting a response to his grievance, submitted only a day
he mailed the instant complaint, and that he had not yet pursued relief at the highest leve
available to him. Plaintiff’'s complaint demonstrates that he has not “properly exhausted”

claims by pursuing all levels of administrative review available to him, and there is no app

excuse for his failure in this regard. Thisiae must therefore be dismissed without prejudice.

See Wyatt, 315 F.3d at 1120.
I
1

2 Dismissal without prejudice may permit plaintiff to file a new action upon exhaust
of the prison grievance process.
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Accordingly, it is hereby ORDERED that:

1. The May 23, 2013 order and findings and recommendations (Dckt. No. 9) are vdcated,;

2. This action shall remain assigned to the undersigned puto plaintiff's consent
(Dckt. No. 10); and

3. This action is dismissed without prejudice for failure to exhaust administrative

remedies prior to filing suit.

Dated: June 6, 2013, WM
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




