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v. United States of America Doc.

BENJAMIN B. WAGNER
United States Attorney
VICTORIA L. BOESCH

CHI SOO KIM

Assistant United States Attorneys
501 | Street, Suite 10-100
Sacramento, CA 95814
Telephone: (916) 554-2700
Facsimile: (916) 554-2900
victoria.boesch@usdoj.gov
chi.soo.kim@usdoj.gov

Attorneys for the United States

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

I. P., AMINOR, BY AND CASE NO. 2:13-CV-01012 JAM-CKD
THROUGH HER GUARDIAN AD LITEM,
FACUNDO PALACIODIAZ; MICAELA
PALACIO, JOINT AMENDED ORDER APPLYING
CALIFORNIA'S PERIODIC-PAYMENT
Plaintiffs, STATUTE

V. JUDGE: HON. JOHN A. MENDEZ
CTRM.: 6, 14th Floor

UNITED STATES OF AMERICA,

Defendant.

In accordance with its Findings of Fact anch€asions of Law (Dkt. 155), the Court hereby
orders that the United States pay damages irrdacoe with those Findings and Conclusions as
provided in this order.

The United States has invoked Caiifia’s periodic-payment st#e, Cal. Code Civ. Proc. §
667.7, with regard to future medical expense damagasdad to Plaintiff |.P. fofuture attendant care
(present cash value $7,753,349) and other fuhadical expenses (present cash value $544,128).

Dkt. 155 at 23. California’s periodgayment statute allows a partyarmedical malpractice action to

elect that future damages “be paid in whole grart by periodic payments rather than by a lump-sun

payment if the award equals or exceeds fifty #amd dollars.” Cal. CiWProc. Code 8 667.7(a). The
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statute seeks to provide adequadmpensation to an injured plaiffitiwhile eliminating the potential
windfall from a lump-sum recovery which was intedde provide for the caref an injured plaintiff
over an extended period who then dsésrtly after the judgment @aid, leaving the balance of the
judgment award to persons and purposes for wihizhs not intended.” Cal. Civ. Proc. Code §
667.7(f). The statute thus seeks to prevent payfoefiiture expenses thate never incurred.

The Federal Tort Claims Act (“FTCA”) makes theitdad States liable in this tort action “in the
same manner and to the same extent as a privayeynaer like circumstansé under California law.
28 U.S.C. § 2674; 28 U.S.C. § 1346(b). Though théAprohibits imposing @ntinuing obligations on
the United States in the form of periodic paymeitsuthorizes courts traft remedies that
approximate the results contemplatedstate [periodic-payment] statutedDutra v. United Sates, 478

F.3d 1090, 1092 (9th Cir. 200&ge also Cibula v. United Sates, 664 F.3d 428, 433 (4th Cir. 2012)

(“due to the Government's inability to shouldertauing obligations, the FTCA permits courts to craft

remedies that ‘approximate’ state periodic paynséatutes, including reversionary trusts.”) (internal
citation omitted). Such remedies involve the BdiBtates satisfying aggment with a lump-sum
present-value payment that complies with the FTCA while retaining a reversionary interest that r¢g
funds to the United States Treasury upon the deatplaintiff for whom future expenses would
otherwise have continued to be pafgbe Dutra, 478 F.3d at 109Zibula, 664 F.3d at 431-35.

In this order, the Court crafts a remedy providiigintiffs with damages as determined by th¢g
Court while also allowing the United States to retanmeversionary interest aportion of the future
medical-expense damages once another portion of tlamsages is paid up front (to allow Plaintiff I.P
to pay her attorney’s fees and retain some oasfand prior to periodigayments beginning).

Accordingly, the Court orders as follows:

1. Once the period after entry of judgment dunwigich a notice of appeal may be filed has
elapsed, and after any appeattadt judgment has been resalyéhe United States is ordere
to make the payments outlined in this order.

2. The United States is ordered to pay Miedealacio $250,000 in non-economic damages.

3. The United States is ordered toygadP. $250,000 in non-economic damages.

4, The United States is ordered to pd8. $87,521 in past medical expenses.
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The United States is ordered to pay $P24,296 (the $967,796 present cash value of I.P.
projected lost earnings as determined by the Court minus the $243,500 offset for I.P.’s
settlement with Banner Health).

Of the $8,297,488 present cash value of |.Ptgrlumedical expenses found by the Court
(which includes present cashlue of $7,753,349 for future atigant care and present cash
value of $544,139 for other future medical expengbs United Stateis ordered to pay
$1,557,858 to I.P.

The United States is ordered to pay dmaining $6,739,630 to Wells Fargo Bank, who is
hereby appointed Trustee of the “I.P. Reversipdaust” (the “Court-Appointed Trustee”).
The Court-Appointed Trustee shbk responsible for prudentigvesting the trust funds and
shall make the payments specified in the dakeof future payments (the “Schedule”)
appended hereto as Exhibit A (and appearintherdocket for this case at Dkt. 168-1 pageg
4-7) on the dates, and in the ama,istated in the Schedule.

The Schedule is fixed and unmodifiable angl @ourt-Appointed Truse (1) shall have no
power or authority to deviate from the daéesl amounts stated in said Schedule (except {
make back payments for payments that weeipusly due when the I.P. Reversionary Trl
is funded), and (2) shall make no payments ftben“l.P. Reversionary Trust” except (a)
those payments specified in the Scheduléherdates and in the amounts stated therein,
regardless of Plaintiff I.P.’s medical or otheeds, (b) its trustee fees, and (c) the paymer
the United States of Americataorized in this order.

The Court-Appointed Trustee shié entitled to readee such fees based on the market val
of trust assets in accordance with its publisfez schedule in effect when services are
rendered, the current publishech8dule of Annual Fees is appeddereto as Exhibit B.

The Court-Appointed Trustee shall pay the fupagments in the Schedule until the date ¢

Plaintiff I.P.’s death, the finglayment stated in the Scheduldret expiration of 20 years, of

the depletion of the trust corpushichever occurs first. THature payments shall be made
payable to the “I. P. Special Needs Trustlr(est for which Wells Fargo Bank will also be

the trustee). This special needs trust ballresponsible for providing and paying for the
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special care needs of I.P., and the United Stitekave no reversionary interest in the I. P

Special Needs Trust. The I. P. Special Me&dist will be subject to the ongoing jurisdictid

of the Probate Court in the appriate county and s&iwvhere the minor resides, and Plaintjff

will obtain approval from the appropriate stateirt for the establishment of this special
needs trust.

The Court-Appointed Trustee shall provide Waited States of America with written notice
at the time each future payment is made froenlfR. Reversionary Trust, providing the dat
and amount of each such payment and ageristatement of account activities on a
minimum of an annual basis. The notice andgakc statement of account to be provided |
the United States shall be mailed to thikofeing address, oupon written notice, any
subsequent change of addre8srector, Torts Branch (FTA Staff), Civil Division, United
States Department of Justice, P.O. Box &hjamin Franklin Station, Washington, D.C.
20044.

Upon the death of Plaintiff I.P., upon the fipayment stated ithe Schedule, or the
depletion of the trust corpus, whever occurs first, the Cduhppointed Trugee shall cease
making theperiodic payments. In the event funds remain in the trust corpus at the deat

Plaintiff I.P. or upon the final payment staiadhe Schedule, whichever occurs first, the

Court-Appointed Trustee shall p#ye entire balance dlie trust corpus to the United State$

of America. The payment shall be made pagdblthe United States Treasury, fbo I.P., a
minor, by and through her guardian ad litem, Facundo Palacio Diaz, et al., and mailed
following address, or upon writterotice, any subsequent charajeaddress: Director, TortS
Branch (FTCA Staff), Civil Division, United &tes Department of Justice, P.O. Box 888,
Benjamin Franklin Station, Washington, D.C. 20044.

Upon payment of $2,619,675 to I.P. and $250,00Qitaela Palacio and payment of
$6,739,630 to the I.P. Reversionary Trust, PIEmtiP. and Micaela Palacio will file a
satisfaction of judgment and dismisséthe entire case with the Court.

Upon the death of Plaintiff I.P., the Plaffgj including the heirs and beneficiaries of

Plaintiff I.P.’s estate, shall provide to the &l@f this Court, the Court-Appointed Trustee,
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and the United States a certified death certifivatiein ten (10) days of the date of Plaintiff
|.P.’s death. The certifiededth certificate shall be mailed to the United States at the
following address, or upon writterotice, any subsequent charajeaddress: Director, TortS
Branch (FTCA Staff), Civil Division, United &tes Department of Justice, P.O. Box 888,
Benjamin Franklin Station, Washington, D.C. 20044.
Respectfully submitted,
BENJAMIN B. WAGNER
United States Attorney
Dated: December 15, 2015 By: /d/ Victoria L. Boesch
VICTORIA L. BOESCH
Assistant United States Attorney
Dated: December 15, 2015 Bslce G. Fagel (authorized on 12/15/15)
BRUCE G. FAGEL
ORDER
IT IS SO ORDERED.
DATED: December 16, 2015 /s/ John A. Mendez
JOHNA. MENDEZ
UnitedStateistrict CourtJudge




