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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DEREK TODD, No. 2:13-cv-1018 GEB AC PS
Plaintiff,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

U.S. JUDGE WILLIAM CANBY, et al.,

Defendants.

Plaintiff, proceeding pro se, filed trastion on May 22, 2013 together with a motion tg
proceed in forma pauperis pursuant to 28 U.S.C. § 1915. This proceeding was referred to

undersigned by Local Rule 72-302(c)(21).

Plaintiff has submitted the affidavit requirby 8 1915(a) showing that plaintiff is unable

to prepay fees and costs or geexurity for them. Accordinglyhe request to proceed in formg
pauperis will be grante 28 U.S.C. § 1915(a).

A. Screening of Plaintiff's Complaint

The federal in forma pauperis statute auttesmifederal courts to dismiss a case if the
action is legally “frivolous or mlecious,” fails to state a claimpon which relief may be granted
or seeks monetary relief from a defendahbws immune from suctelief. 28 U.S.C.

§ 1915(e)(2).
A claim is legally frivolous when it lacks an arguable basis either in law or in fact.

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (
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Cir. 1984). The court may, therefore, dismisdaam as frivolous where it is based on an

indisputably meritless legal theooy where the factual contentions are clearly baseless. Neitzke,

490 U.S. at 327.
A complaint, or portion thereof, should only be dismissed for failure to state a claim

which relief may be granted if it appears beyondht that plaintiff can prove no set of facts in

support of the claim or claims that wouldidathim to relief. _Hishon v. King & Spalding, 467

U.S. 69, 73 (1984) (citing Conley v. Gibson, 35%. 41, 45-46 (1957)); Palmer v. Roosevelt

Lake Log Owners Ass’n, 651 F.2d 1289, 1294 (9th Cir. 1981). In reviewing a complaint uf

this standard, the court must aptas true the allegationstbe complaint in question, Hospital

Bldg. Co. v. Rex Hosp. Trustees, 425 U.S. 738,(18906), construe the gdding in the light

most favorable to the plaintiff, and resoli&doubts in the plaintiff's favor, Jenkins v.
McKeithen, 395 U.S. 411, 421 (1969).

In his complaint, plaintiff alleges thah January 23, 2013, defendants William Canby
Richard Clifton, both circuit judges on the Unite@t®s Court of Appeals for the Ninth Circuit,
denied plaintiff's motion to proceed in formaupeeris on appeal, on grounds that the appeal
legally frivolous. Plaintiff ontends that defendants could not properly have made such a
determination before plaintiff had filed his opegibrief. According tglaintiff, defendants
stated that they would hear plaifis appeal if he paid the filingee. However, plaintiff asserts
that he is indigent as a result of a disability eadnot afford the filing fee. Plaintiff claims that
defendants’ decision viated his right to be heard ahid right to due process under the
Fourteenth Amendment to the United Statea<sfitution, and also violated the Americans with
Disabilities Act. As sucplaintiff purports to assedlaims under 42 U.S.C. 88§ 1981, 1983,
2000b & 12132, for which he seeks damages. See generally ECF No. 1.

In this case, the court neadt reach the substance of plaintiff's claims because it is
readily apparent that defendaate absolutely immune from lidity. “Judges are immune from

damage actions for judicial actkés within the jurisdiction of therourts . . . Judicial immunit

applies however erroneous the act may have laeehhowever injurious in its consequences it

may have proved to the plaintiff.” Ashedmv. Pope, 793 F.2d 1072, 1075 (9th Cir. 1986). A
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judge can lose his or her immunity when aciimglear absence of jurisdiction, but one must
distinguish acts taken in error acts that are performed in esseof a judge’s authority (which
remain absolutely immune) from those acts taikeclear absence of jurisdiction. Mireles v.
Waco, 502 U.S. 9, 12-13 (1991) (jifdicial immunity means anythg, it means that a judge wi
not be deprived of immunity because the actiotolo& was in error . . . or was in excess of his

authority.”) Thus, for example, in a case wharjudge actually orded the seizure of an

individual by means of excessive force, an agady in excess of his legal authority, he remained

immune because the order was given in his capasityjudge and not withe clear absence of

jurisdiction. _d.; se@lso Ashelman, 793 F.2d at 1075 (“A judgeks immunity where he acts in

the clear absence of all jurisdimti . . . or performs an act thatnot judicial in nature.”)

Here, the order denying plaintiff’s motionpooceed in forma pauperis on appeal was
clearly a judicial act, because defendants istluedrder in their capacity as the assigned circ
judges in an appeal before tNanth Circuit Court of AppealsFurthermore, even assuming
arguendo that defendants somehow ef@r acted in excess of thauthority, defendants did no
act in clear absence of jurisdiction when tisgued an order in a case pending before them.
Accordingly, defendants are immune from liability for damages.

Therefore, plaintiff's complaint must be dismidse~urthermore, because plaintiff is unable td

cure the defects of his claims against defersdbptfurther amendment, the undersigned finds

granting leave to amend would be futile and reconasehat dismissal be with prejudice. See

Cahill v. Liberty Mut. Ins. Co., 80 F.3d 336, 339 (9th Cir. 1996).

B. VexatiousLitigant

1. Overview of Plaintiff's Court Filinglin the Eastern Distt of California

Since 2011 and as of the date of these figsliand recommendatigndaintiff has filed

approximately 25 civil rights actns in this court, of which6 have already been dismissed.

! See Todd v. McElhany, 2:11-cv-2346-LKK-MA Todd v. Ellis, 2:11-cv-2598-GEB-JFM;
Todd v. Ackley et al., 2:12-e470-JAM-GGH; Todd v. Bevins &tl., 2:12-cv-708-MCE-KJN;
Todd v. Briesenick et al., 2:12-cv-856-MGEsH; Todd v. Curtis et al., 2:12-cv-1323-MCE-
EFB; Todd v. McElhany et al., 2:12-cv-1378-M¢EFB; Todd v. Ichikawat al., 2:12-cv-1379-
MCE-GGH; Todd v. Ellis et al., 2:12-cv-149XKK-CKD; Todd v. Shoopman et al., 2:12-cv-
(continued...)
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While this court lacks the time and resources teresively review each of these cases, plainti
lawsuits all target various persons directlyratirectly involved in custody proceedings
concerning plaintiff’'s son and daughthat are pending in the stataurts. As another magistra
judge of this court has observed, it appears that plaintiff is “attempting to use the federal c
for the nefarious purpose of harassing the staiet decision makers arathers involved in his

child custody cases and/onidy law matters.”_See Todd Shoopman et al., 2:12-cv-1768-

JAM-GGH, ECF No. 3 at 6.

In several previously-dismissed actions, mi#fi asserted claims against state courts
and/or the state court judges who presided oggrin aspects of plaintiff's child custody case
and proceedings, or alternatively, sought toeapgheir orders in this court. See Todd v.
McElhany, 2:11-cv-2346-LKK-DADECF No. 1 (involving JudgkicElhany of Placer County
Superior Court); Todd v. Ellis, 2:11-cv-2598-GBBM, ECF Nos. 1, 7 (involving Judge Ellis @

Solano County Superior Court); Todd v. Guiet al., 2:12-cv-13284CE-EFB, ECF No. 1

(involving Judge Curtis of the Placer County SugreCourt); Todd v. McElhany et al., 2:12-cv

1378-MCE-EFB, ECF No. 1 (involag Judge McElhany of the Placgounty Superior Court);
Todd v. Ichikawa et al., 2:12-e1379-MCE-GGH, ECF No. 1 (involmg Judge Ichikawa of the

Solano County Superior Court); Todd v. Ebisal., 2:12-cv-1492-LKK-CKD, ECF Nos. 1, 3

(involving Judge Ellis of the Solano County Supef@Court); Todd v. Bahrket al., 2:13-cv-657-

JAM-CKD, ECF Nos. 1, 2 (involwig claims against several gatourt judges [including Chief
Justice Cantil-Sakauye of the California Supr&@oert], state court comissioners, state court
executives, state court clerksatst court court reporters, etc.).

In the context of the above-mentioned capé&sntiff has been structed on numerous

1768-JAM-GGH; Todd v. Wang et al., 2:12-cv-176&B-JFM; Todd v. Landrum et al., 2:12-
cv-1770-LKK-KJN; Todd v. Short, 2:12-cv-1887IM-KJIN; Todd v. Wood et al., 2:13-cv-218-
KJM-EFB; Todd v. Crow et al., 2:13-cv-219-WAAC; Todd v. Ellis et al., 2:13-cv-273-MCE-
AC; Todd v. Bahrke et al., 2:13-cv-657-JAMKO; Todd v. Brieseniclet al., 2:13-cv-753-KJM-
KJN; Todd v. Ellis et al., 2:13-cv-1016-TLNJN; Todd v. Canby et al., 2:13-cv-1018-GEB-A
Todd v. Talton et al., 2:13-cv-1596-LKK-EFBpdd v. Ross et al., 2:13-cv-1860-LKK-DAD;
Todd v. Chatters et al.,230cv02007-KIJM-DAD; Todd v. Drozet al., 2:13-cv-2071-KIM-
CKD:; Todd v. Briesenick et al2:13-cv-2231-JAM-CKD.
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occasions that judges are absolutely immune filamages for judicial actions taken within the
jurisdiction of their courts; that plaintiffs’ clais against the superioourts were barred by
Eleventh Amendment immunity; and that federal courts were not the proper forum in which to
appeal, or seek review of, statourt orders made in childstody and family law proceedings.

Nevertheless, plaintiff continués file cases alleging claims tifat nature._See, e.g., Todd v.

Canby et al., 2:13-cv-1018-GEB-AC, ECF No(instant case filed May 22, 2013, involving
Ninth Circuit Court of Appeals circuit judges @z and Clifton); Todd vRoss et al., 2:13-cv-

1860-LKK-DAD, ECF No. 1 (case filed on SeptemBe 2013, including claims against state
court commissioner John Ross and Blacer County Superior Court).
In addition to suing courts, judges, andnroissioners, plaintiff has also sued court-

appointed mediators in his state court custales. See Todd v. Shoopman et al., 2:12-cv-1{768-

JAM-GGH, ECF No. 1 (involving mediator JutmShoopman, assigned by the Solano County
Superior Court); Todd v. Landrum et,&:12-cv-1770-LKK-KJN, ECF No. 1 (involving

mediator Paul Landrum, assigned by the Solamoan@/ Superior Court). Although the courts i

>

these cases have carefully explained to pRithat mediators are entitled to absolute quasi-
judicial immunity when perfornmg judge-type duties, plaintifionitinues to file cases involving
claims against court-appointed mediators dasethe recommendations that they made in

plaintiff’'s child custody cases. See, e.q. Tedéllis et al., 2:13-cv-273-MCE-AC, ECF Nos. 1,

8 (case filed on February 13, 2013, again inNgjmediators Shoopman and Landrum); Todd|v.
Bahrke et al., 2:13-cv-657-JAM-CKD, EQ¥os. 1, 2 (case filed on April 4, 2013, involving
mediators Juan Martinez and James Brentt).

Furthermore, plaintiff has brought lawsuaigainst social workers, police departments,
and county prosecutors for alleged failure to investigate and pteseatain individuals directly

or indirectly involved in plaitiff's child custody cases. Seeg., Todd v. Ackley et al., 2:12-cvt

470-JAM-GGH, ECF No. 2 (involving social wagkfor Tehama County Child Protective
Services); Todd v. Bevins et al., 2:12-cv-M&E-KJIN, ECF Nos. 1, 8 (involving the Solano

County Sheriff's Department); Todd v. Briesek et al., 2:12-cv-856-MCE-GGH, ECF No. 1

(involving the Davis Police Depanent and Yolo County); Todd Briesenick et al., 2:13-cv-
5
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753-KIM-KJN, ECF No. 1 (involvingndividual officers of thédavis Police Department and

individual prosecutors from the Yolo County District Attorney’s Office). In dismissing thes¢

cases, the courts have repeatedly explainedpldgtiff's Equal Proteton Clause, Due Proces
Clause, and other constitutioredims are deficient in lighdf binding United States Supreme
Court and Ninth Circuit precedenhevertheless, undaunted by thesders, plaintiff continues

to file the same types of #ivlous claims, many of which are digative of claims asserted in

prior actions._See, e.g., Todd v. Ellis et 211,3-cv-1016-TLN-KJN, ECF Nos. 1, 4 (case filed
May 22, 2013, involving claims againster alia Solano County DistricAttorney’s Office,
Solano County Sheriff's Department, Placer Coubistrict Attorney’s Ofice, the Davis Police
Department, individual officerBevins and DeWall, etc.).

Additionally, although plaintiff has been advissslreral times that he cannot assert clg

under 42 U.S.C. § 1983 against non-state actees,esg. Todd v. Ichikawa et al., 2:12-cv-137¢

MCE-GGH, ECF No. 4 at 5; Todd v. Shoopnstral., 2:12-cv-1768-JAM-GGH, ECF No. 3 at

6; Todd v. Landrum et al., 2:12-cv-1770-LKK-KJN, E®lo. 4 at 6; plaintiff continues to asse

such claims in the vast majority of his casethaiit plausibly alleging tit these individuals are
somehow acting under color of state law. Theaens include allegations of constitutional

violations attributed to the mothers of hisldren, Crystal Archer and Sondra Hoffman, as we
as other non-state actosho either testified ghlaintiff’'s custody hearings or had some relatec

interactions with plaintiff. See Todd v. Ellis et al., 2:13-&016-TLN-KJN, ECF Nos. 1, 4 (cas

filed on May 22, 2013, including claims against thettmees of plaintiff's children, Crystal Arche

Williams and Sondra Hoffman); Todd v. Rosskt 2:13-cv-1860-LKK-DAD, ECF No. 1 (cass§

filed September 9, 2013, including claims agaBmndra Hoffman, the mother of plaintiff's
child).
Several of plaintiff's cases this court have been exprgsgbund to be frivolous. See,

e.g., Todd v. Ackley et al., 2:12-cv-470-JAM-GGECF No. 7 at 5 (“Platiff's complaint is

patently frivolous”); Todd v. Shoopmaat al., 2:12-cv-1768-JAM-GGH, ECF No. 3

(“Accordingly, the undersigned findbat the instant action is nohly frivolous but also brought

in bad faith”); Todd v. Bevins et al., 2:12-@@8-MCE-KJN, ECF No. 32 (revoking plaintiff's ir
6
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forma pauperis status for purposes of appedlsmhissal of action, because appeal was frivold

and not taken in good faith); Todd v. Briessnet al., 2:12-cv-856-MCE-GGH, ECF No. 11

(accord);_Todd v. Curtis et al., 2:12-6323-MCE-EFB, ECF No. 12 (accord); Todd v.

McElhany et al., 2:12-cv-1378-MCEFB, ECF No. 14 (accord);ofid v. Wang et al., 2:12-cv-

1769-GEB-JFM, ECF No. 13 (accord).
The Ninth Circuit Court of Appeals in seaécases has denied plaintiff's requests to
proceed in forma pauperis on appeal, based on findagplaintiff's apeals from the district

court’s dismissals were frivolous. See, elapdd v. Bevins et al., 2:12-cv-708-MCE-KJN, EC

No. 33; Todd v. Briesenick et al., 2:12-cv-88&E-GGH, ECF No. 12; ddd v. McElhany et al

2:12-cv-1378-MCE-EFB, ECF®& 15; Todd v. Wang et al., 2:12-1769-GEB-JFM, ECF No.

14. In another case, the Ninth Circuit summaaifyrmed the district court’s dismissal, noting
that “the questions raised in tlappeal are so insubat&l as not to requirturther argument.”

Todd v. Curtis et al., 2:12ve1323-MCE-EFB, ECF No. 13.

Finally, apart from the frivolouess of plaintiff's lawsuitglaintiff has also imposed, an
continues to impose, significantrdoens on the court’s time and oesces by virtue of the length
of his complaints, which are frequently accanigd by voluminous exhibits, attachments, an

indices. _See, e.g., Todd v. Wood et al., 2:12t8-KIM-EFB (204-pageriginal complaint);

Todd v. Ellis et al., 2:13-cv-273-MCE-AC (988gmoriginal complaint and 619-page first
amended complaint); Todd v. Bahrke et al., 2:13-cv-657-JAM-CKD (596-page original con

with additional appendix df,180 pages); Todd v. Briesenickatt, 2:13-cv-753-KIM-KJIN (471

page original complaint); Todd v. Ellis &, 2:13-cv-1016-TLN-KJN (1,378-page original

complaint);_Todd v. Talton et al., 2:13-cv-15BBK-EFB, ECF No. 1 (173-page original

complaint);_Todd v. Ross et al., 2:13-cv-188K-DAD, ECF No. 1 (354-page original

complaint).

2. Analysis

The court must insure “the just, speedyd smexpensive determation of every action
and proceeding.” Fed. R. Civ. P. 1. Actiongy not be presented for improper purposes, “su

as to harass, cause unnecessary delay, or neediesslyse the cost tifigation.” Fed. R. Civ.
7
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P. 11(b)(1). Claims must be warranteddxysting law or by a nonfrivolous argument for the
extension, modification, or revellsof existing law and must be supported by evidence. Fed
Civ. P. 11(b)(2), (3). The court cannot toleraleise of the judicial pcess because it wastes

judicial time that could be used for othwmeritorious claims._De Long v. Hennessey, 912 F.2

1144, 1148-49 (9th Cir. 1990).
Litigants who abuse the judicial process by repeatedly filing “unmeritorious motions
pleadings, or other papers,” argaging “in other tactics that afr@volous or solely intended to
cause unnecessary delay” are vexatious litgga@al. Civ. Proc. Code 8§ 391 (West 2013)
(adopted in the Eastern Distrimt California by L.R. 151(b)). Btrict courts are empowered “t¢
file restrictive pre-filing orders against vexatiditgants with abusivand lengthy histories of

litigation” under the All Writs Act, 28 U.S.G8 1651(a)._Weissman v. Quail Lodge, Inc., 179

F.3d 1194, 1197 (9th Cir. 1999). These orders mayamnt litigants frondiling further actions
until certain requirements are met, suclolasining leave of court or filing supporting
declarations._ld. Additionallythe federal district courts ka inherent power to require

plaintiffs to post security forosts.” _Simulnet E. Assocg. Ramada Hotel Operating Co., 37

F.3d 573, 574 (9th Cir. 1994). Theapitiff may also be required formally move the court ang
obtain a court order approving the action befoiadppermitted to continue. Id. The Ninth

Circuit has said, however, that restricting act¢esbe court system is an “extraordinary remec

that should be narrowly tailored and raraged.” Moy v. United States, 906 F.2d 467, 470 (9th

Cir. 1990).

The Ninth Circuit has limited the court’sily to impose these restrictions by requiring
that four conditions be met: (1) plaintiff mustveaadequate notice to oppose the order; (2) a
adequate record must be provided, listing the pleadiragsetth to the court’s decision a vexatia
litigant order was necessary; (3) the court musdtensubstantive findings that the filings were

frivolous or harassing; and (4) the order mustarrowly tailored. See DelLong v. Hennessey

912 F.2d 1144, 1147-48 (9th Cir. 1990); MolskEvergreen Dynasty Corp., 500 F.3d 1047,

1057-58 (9th Cir. 2007). The court considers Hotbie number and content of the filings as

indicia” when deciding whether a litigantéaims are frivolous. _Delong, 912 F.2d at 1148
8
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(quoting_In re Powell, 851.Ed 427, 431 (D.C. Cir. 1988)).

As outlined above, plaintiff has demonstradéedextensive history @tbusing the judicial
process in terms of the frivolousness of claamserted, the number foifvolous lawsuits filed,
and the volume of plaintiff's filings and submisss in various cases. Plaintiff has caused
immeasurable strain on the cosystem in general and this olyeburdened court in particular.
Despite previous detailed screening orders Hemint judges of thisaurt, providing plaintiff
with notice regarding the deficieres of his claims, plaintifias demonstrated unwillingness tg
abide by court orders and to curtail his filing®tdy those that have me Instead, plaintiff
continues to re-file the same types of meritleagnd, often against the same defendants, in gn
apparent attempt to harass all those involvdusrstate court custogyroceedings.

While cognizant that resttiog access to the court syst&ran “extraordinary remedy

that should be narrowly tailored and raraked,” Moy, 906 F.2d at 470, the undersigned find

U7

such extraordinary remedies are necessary asstpl#intiff. The court further finds that any
restriction short of subjecting plaintiff to a piieag review order limiting his ability to proceed

in forma pauperis would only continue to burden taart. As the Northern District of Georgié

=

previously noted in a vatious litigant order:

“Proceeding in forma pauperis is a privilege and not a right.”
Moore v. Hillman, Nos. 46-CV-43; 4:06-CV-45, 2006 WL
1313880, at *3 (W.D. Mich. May 12, 2006) (citing Wilson v.
Yaklich, 148 F.3d 596, 603 (6tkir. 1998). Indeed, “[flederal
district courts necessarily have considerable discretion in drafting
orders restricting a litigious pg’s access to courts.” Moore, 2006
WL 1313880, at *4 (citing Riccard Yrudential Ins. Co., 307 F.3d
1277, 1294 (11th Cir. 2002). Heref]t{fe Court’s scarce resources
are being consumed by Plainsff'repetitious, frivolous, and
meritless filings.” Lundahl v. NAR Inc., 434 F. Supp. 2d 855, 860
(D. Idaho 2006).

> The Eastern District of Catifnia is well-recognized as e¢ging one of the most heavily
weighted caseloads in the country. See U.Stridt Courts, Caselodstatistics 2012, Tables C
and D, available at

http://www.uscourts.gov/Statistics/FederalJudicialCaseloadStatistics/FederalJudicialCaseload St

istics2012.aspx; see also Meyéfg. Co. Ltd. v. Telebrand€orp., 2:11-cv-3153 LKK, 2012 WL
1189765 (E.D. Cal. Apr. 9, 2012) (citing the Caseloatetafor evidence thahe Eastern Distrigt
of California is more heavily buethed than that of the Distriof New Jersey, and transferring
the case there).
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Ajuluchuku v. Southern Newrifjland School of Law, 2006 WL 2661232, at *7. Accordingly

the court recommends that plafhbe declared a vexatious litigam@nd that he be subject to a
pre-filing review order.

Based on the foregoing, IT IS HEREBY ORRED THAT plaintff's application to
proceed in forma pauperis (ECF No. 2) is granted; and

IT IS HEREBY RECOMMENDED that:

1. This action be dismissed with prejudice;

2. Plaintiff be declared a vexatious litigant; and

3. Any future complaints or petitions filéy plaintiff in the UnitedStates District Court
for the Eastern District of Catifnia (Court) shall be subject tioe following pre-filing review
order:

a. Any future complaint or petitidiied by plaintiff in the United States

District Court for the Eastern District @falifornia shall contain the sentence “THIS
COMPLAINT/PETITION IS FILED SUBJECT TAPRE-FILING REVIEW ORDER IN CASE
NO. 13-cv-1018 GEB AC PS” in capital letterstire caption of the eoplaint or petition.

b. If plaintiff submits any further corfgint or petition in this Court, the Cle

of the Court shall lodge the mplaint or petition and accompangi documents. The Clerk sha|

not file the complaint or petition until it is revied and a determination is made as to whethe
may proceed consistent with paragraph 4(c) of this order.

C. Plaintiff shall not be permitted to proceed in forma pauperis in any ac

filed in this Court unless nonfrivous allegations of a verified complaint show that he is unde

imminent danger of serious physical injury or wvfially restrained in volation of his liberty.
These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuianthe provisions of 28 U.S.@.636(b)(1). Plaintiff has an
opportunity to oppose by filing objections te#e findings and recommendations. Within
fourteen days after being served with thizs@ings and recommendatigrise may file written

objections with the court and serall parties. Such documestsould be titled “Objections to
10
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Magistrate Judge’s Findings and Recommendations.” Replies to the objections shall be served
and filed within ten days after service of the objections. Failure to file objections within the

specified time may waive the right to appeal the District Court’s order. See generally Martinez v.

Ylst, 951 F.2d 1153 (9th Cir. 1991).
DATED: November 7, 2013 , ~
Mrﬂ-—-—" dﬁ“#—L-
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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