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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RODERICK MEANS, No. 2:13-cv-1048 AC
12 Plaintiff,
13 V. ORDER AND
14 | MIKE BABECOCK, Warden, FINDINGS AND RECOMMENDATIONS
15 Defendant.
16
17 Petitioner is a federal inmate incarceraaéthe Herlong Correctional Institution, whichl|is
18 | located in the Eastern District Gflifornia. Petitioner, proceadj pro se, has filed a petition far
19 | writ of habeas corpus pursuant to 28 U.8Q@241. ECF No. 1. Pabtiner seeks relief under
20 | Apprendiv. New Jersey, 530 U.&6 (2000), from a 1996 criminpidgment imposed in the
21 | Northern District of Alabama. Id. Respondbat answered, seeking dissal of the petition fof
22 | lack of jurisdiction. ECF No. 10.
23 FACTUAL AND PROCEDURAL BACKGROUND
24 Petitioner was indicted on July 13, 1995tha Northern District of Alabama, on drug
25 | trafficking charges. United Stx v. Means, 2:95-CR-00129 (N.D. Al&.On March 18, 1996,
26
27 | * Subsequent citations to codocuments identified by “Doc. Nor&fer to the Alabama case.
- Citations to “ECF No.” refer to documents filed in the instant case.
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following a jury trial, petitioner was found guiltf conspiracy to distribute a controlled
substance, distribution of a controlled substance, unlawful use of a communication facility
distribution of a controlled sutasce near schools and colleges, and money laundering. On
29, 1996, petitioner was sentenced to life imprisamrfa the drug trafficking offenses, with a
concurrent 240-month sentence for money latingeand 48-month sentence for unlawful use
a communication factly. Doc. No. 712.

Petitioner appealed, and the Fifth Citaffirmed the conviction and sentence on
December 15, 1998. Doc. No. 973.

Petitioner filed a motion to vacate, set asate;orrect the sentence, pursuant to 28 U.{
§ 2255, on November 30, 1999. Doc. No. 1072. The motion was denied on January 31, ?
Doc. No. 1351.

Petitioner filed a motion for Writ of Err@€oram Nobis on June 24, 2004. Doc. No. 14
The motion was denied on July 7, 2004. Doc. No. 1465.

On May 23, 2008, petitioner filed a Motion feetroactive Application of Sentencing
Guidelines to Crack Cocaine Offense pursdari8 U.S.C. § 3582¢egking to reduce his
sentence under Amendment 707 to the SemgrGuidelines. The motion was denied on
January 12, 2009. Doc. No. 1753. Petitioner’s egbent appeal was dismissed by the Fifth
Circuit. Doc. No. 1786.

On April 19, 2012, petitioner filed a Motionrf®etroactive Application of Sentencing
Guidelines to Crack Cocaine Offenses purst@i8 U.S.C. § 3582(c)(23eeking to reduce his
sentence based upon Amendment 750 to Sente@airtglines and the Fair Sentencing Act.
Doc. No. 1871. This motion was granted on Jun2012, and petitioner’s sentence was redu
from life imprisonment to 324 madms imprisonment. Doc. No. 1880.

The petition for writ of habeas corpus wiead in this court on May 28, 2013. Petition€

contends that his conviction and sentence \eolgiprendi, supra, because the jury’s general

verdict forms did not reflect findings of aespfic drug or quantity. ECF No. 1 at 3-7.
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DISCUSSION
28 U.S.C. § 2241 provides the vehicle fdederal inmate to challenge the manner,
location or conditions of a searice’s execution, and must be broughthe custodial district.

Hernandez v. Campbell, 204 F.3d 861, 864 (9th Cir. 2000) (per curiam). A motion under §

is the exclusive means for a federal inmate sottee legality of the sentence itself, and the

various restrictions on 8 2255 flimay not be avoided by sty a request for sentencing relig

as a habeas petition pursuant to 8§ 2241. Stephens v. Herrera, 464 F.3d 895, 897 (9th Cir
cert. denied, 549 U.S. 1313 (2007). In ordedtétermine whether jurigction is proper, the
reviewing court must determine whether a lzeygetition is filed pursuant to § 2241 or § 2255
before proceeding to any othesue._Hernandez, 204 F.3d at 865.

The § 2241 petition filed here challenges thet conditions of petitioner’s confinement
but the legality of his sentea. Jurisdiction therefore doest lie under § 2241 unless petitione
gualifies for the sole exception to the rule t8&241 does not permit challenges to a criminal
judgment. A federal prisoner may contest thellggaf his convictionor sentence in a § 2241
petition only where his remedy under 8§ 2255 is “inadegjoaineffective tdest the legality of
his detention.”_Hernandez, 204 F.3d at 865; Stephens, 464 F.3d at 897. This exception is
as the § 2255 “escape hatch.” Lorentsedood, 223 F.3d 950, 953 (9th Cir. 2000). Itis a

narrow exception. lvy v. Pontesso, 328 F18&7, 1059 (9th Cir.), cert. denied, 540 U.S. 105
(2003).

Petitioner’'s Apprendi claim does not qualifgection 2255’s remedy is not “inadequate

or ineffective” merely because of that statstgatekeeping provisions

vy, 328 F.3d at 1059
§ 2241 petition is available pursuda the “escape hatch” onlyhere a petitioner (1) makes a
claim of actual innocence, and (2) has not hatlanbstructed procedurahot” at presenting
that claim. _Stephens, 464 F.3d at 898 (citing Ivy, 328 F.3d at 1060). Both requirements n|

satisfied, and petitioner ssfies neither. He makes no claim of actual innocence. He also n

no showing that he was denied an unobstructecepliioal shot at presengj his claim._Apprendi

was decided while petitioner’s tral § 2255 motion was pending in dist court. Petitioner filed

motions to amend, requests for miscellaneous relief various supporting documents repeat
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after Apprendi was decided andidre his § 2255 motion was deniedHe makes no showing

that he was prevented from amending his moticadi an Apprendi claim. This case is thus

clearly distinguishable from Stephens, in whilcl petitioner did not have an unobstructed prior

shot at the claim because the change in law, wdaede rise to his claim, occurred after the de
of his first § 2255 motion had been affirmaa appeal._Stephens, 464 F.3d at 898. Because
petitioner here does not qualify for the escaperadhis court lacks jurisdiction under § 2241 {

entertain the petition. See @k 899 (affirming dismissal foatk of jurisdiction where § 2241

petition challenged legality of conviction asentence, and “escape hatch” exception to § 22%

did not apply).

Because this court lacks jadiction under § 2241, dismissakippropriate._Id. Under
other circumstances, the court might exerciseligcretion to construée petition as a § 2255
motion and transfer it to the Nbern District of Alabama rathéinan dismissing it outright. For
the reasons which follow, however, this would be a futile act.

First, petitioner has alrdg filed one 8§ 2255 motion, which walenied with prejudice.
Means, 2:95-CR-00129 (N.D. Ala.), Doc. NG9.72, 1351. Accordingly, he may proceed with
subsequent motion only if authped to do so by the United States Court of Appeals for the F
Circuit. See 28 U.S.C. § 2244(a), (b)(3). Petitir makes no showing that he has received tf
necessary authorizatioccordingly, construing the p&bn as a 8 2255 motion would require
its dismissal as an unauthoed successive motion.

Second, a § 2255 motion is subject to a os@-ptatute of limitadins, which generally
runs from the finality of enviction. 8§ 2255(f). Where a afais based on a rule of law
announced after a conviction has become finallithitation period runs from “the date on whi

the right asserted was initiallgeognized by the Supreme Court” - baly if that right has been

2 Apprendi was decided on June 26, 20880 U.S. 466. Petitioner’'s § 2255 motion was
pending from November 30, 1999 to January2RD3. Means, 2:95-CR-00129 (N.D. Ala.), D¢
Nos. 1072, 1351. The docket reflects that petitidited supporting doaments, motions to
amend, and requests for miscellaneous relieft eigtes following the Appgendi decision: on July
18, 2000 (Doc. No. 1144), August 8, 2000 (Doc. No. 1156), August 30, 2000 (Doc. No. 11

October 17, 2000 (Doc. No. 1199), Decembe&tD0 (Doc. No. 1218), January 17, 2001 (Dog.

No0.1222 ), July 26, 2001 (Doc. No. 1240), and August 1, 2002 (Doc. No. 1317).
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“made retroactively appdable to cases on collaétreview.” 2255()(3).Apprendi was decideg
almost fifteen years ago. Moreover, the datthefdecision does not support a delayed trigge
date for the statute of limitations becatlse Supreme Court has never made Apprendi

retroactively applicable to cas on collateral review. In Schriro v. Summerlin, 542 U.S. 348

(2004), the Court held that Ring v. Arizona$33.S. 584 (2002), Apprendi’s direct progeny,

doesnot apply retroactively to casedready final on direct reviewAccordingly, construing the

petition as a § 2255 motion would requitedismissal as untimely.

The retroactivity problem presents a fireadd insurmountable, hurdéxen apart from the

timeliness issue. The Ninth Circuit has heteequivocally that “Apprendi does not apply

retroactively to cases on . . llederal review.” United States Sanchez-Cervantes, 282 F.3d

664, 671 (9th Cir. 2002). Accordingly, petitioneclaim is foreclosed as a matter of law, and
could not proceed even if it could be broughtler § 2241 or if a second or successive 8§ 225
motion were both authorized and timely.

Accordingly, IT IS HEREBY ORDERED thahe Clerk randomlyssign a district court
judge to this case.

IT IS FURTHER RECOMMENDED that the petition be dismissed for the reasons
explained above.

These findings and recommendations are subditi the United States District Judge
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(B) Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findireysd Recommendations.” Any response to the
objections shall be filed and sexd/within fourteen days aftservice of the objections. The
parties are advised that failurefiie@ objections within the specéd time may waive the right to

appeal the District Court’s order. Mimez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: April 9, 2015 » ~
mrz__—— MV}—L
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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