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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CLIFFTON RAY CURRIE, No. 2:13-cv-1062-KIJM-EFB P
12 Petitioner,
13 VS. FINDINGS AND RECOMMENDATIONS
14 | RANDY GROUNDS,
15 Respondent.
16
17 Petitioner is a state prisoner proceedimgugh counsel with petition for a writ of
18 | habeas corpus pursuant to 28 U.S.C. § 2254chidi#enges a judgment of conviction entered
19 | against him on January 20, 2011, in the Sacrant@atmty Superior Court on charges of first
20 | degree robbery, first degree whsntial burglary, two counts @fflicting injury on a former
21 | cohabitant, and assault by force likely toguce great bodily injyr with a prior felony
22 | conviction for assault with aeadly weapon. He seeks federal habeas relief on the following
23 | grounds: (1) the trial court violated his Sixth Ardarent rights when it aeed his three motions
24 | for substitute counsel; and (2) the evidencessfiircient to support his conviction for burglary
25 | Upon careful consideration of the record #imel applicable law, #thundersigned recommends
26 | that petitioner’s application for baas corpus relief be denied.
27 | 1
28 || /I
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|. Background
In its unpublished memorandum andropn affirming petitioner’s judgment of
conviction on appeal, the CalifomCourt of Appeal for the Thirdppellate Distrct provided the

following factual summary:
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A jury found defendant Cliffton RaCurrie guilty of first degree
robbery (Pen.Code, § 211),FN1 fidegree residential burglary (8
459), two separate counts of inflicting injury on a former cohabitant
(8 273.5, subd. (a)), and assault by force likely to produce great
bodily injury on another victim (8§ 245, subd. (a)(1)). The jury also
found defendant's prior felony convar of assault with a deadly
weapon to be true. With enhaments, the trial court sentenced
defendant to 21 years in state prison.

FN1. Undesignated statutory refeces are to the Penal Code.

Defendant has two claims on appedlirst, he contends the trial
court erred by denying hislarsderrN2 motions to appoint him

new counsel at trial. Secondhe claims his conviction for
residential burglary must be reversed because he had the alleged
victim's permission and consent @éater the residence with a key.
We disagree and shall affirm.

FN2.People v. Marsde(i1970) 2 Cal.3d 118.
FACTUAL BACKGROUND

The offenses here arose from timzidents of domestic violence,
one on August 6, 2010, and the other about two weeks later on
August 21.

On August 6, 2010, Deputy Sherfiireg Saunders responded to “a
domestic violence incident” at K.€.residence. K.C. was at her
apartment with a male visitor W., when she heard someone trying
to open the front door. When J.Went to the front door, the door

flew open, hitting him in the facedefendant was standing in the
doorway. K.C. tried to interven@nd defendant grabbed her and
flung her into the living room.

J.W. left the apartment. Deferndabegan to question K.C. about
her relationship with J.W., got gry, and punched her in the left
side of her neck with a closed fisk.C. fell to the floor as a result

of being struck. Defendant then told his cousin, who was also
present, to watch the door while he went into K.C.'s bedroom and
grabbed her cell phone. Defendant then took K.C.'s keys from the
kitchen counter. When K.Cttampted to retrieve her cell phone
from defendant, he struck her, again with a closed fist, in her left
eye area. Defendant and his cousin then left the apartment, and
K.C. followed them into a parking lot. Crime Scene Investigator
Sam Bates arrived at K.C.'s afmaent and noticed that she had
swelling and redness on her left ckeghat J.W. had a slight
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laceration along his left eyebrow; and that the apartment door was
damaged.

On August 21, 2010, Deputy SHérdeffrey Wallace and other
officers were dispatched to do a welfare check at K.C.'s residence.
K.C. told Deputy Wallace she and defendant had previously lived
together in a relationship. K.C.idalefendant did not have a key to

her apartment. She also had a cut on her lip because, she said,
defendant threw a plastic lighter laér and hit her in the mouth.

She also recounted the events of August 6 to Deputy Wallace and
said defendant “kicked open the door” and “beat the shit out of
[her].”

At trial, K.C.'s testimony was inconsistent with her statements to
the two responding officers, Deputies Saunders and Wallace, as
well as inconsistent with st&ments she had made to a 911
operator. At trial, K.C. claimed those statements were lies to get
her children back from Child Protective Services. She said that
defendant had a key to her apartment, that he never hit her, and that
they were still together at the time of the incidents.

People v. CurrieNo. C067290, 2011 WL 6647302. *1 (Cal.App.3 Dist. Dec. 22, 2011).

After the California Courdf Appeal affirmed petitiors judgment of conviction,

petitioner filed a Petition for Review in the Galinia Supreme Court. Resp’t’'s Lodg. Doc. Na.

5. That petition was summarily denied by ardated February 29, 2012. Resp’t's Lodg. Dod.

No. 6.
Il. Standards of Review Applicable to Habeas Corpus Claims

An application for a writ of habeas puors by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State
U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or

application of state lawSee Wilson v. Corcorab62 U.S. , 131 S. Ct. 13, 16 (2010);

Estelle v. McGuire502 U.S. 62, 67-68 (1991ark v. Californig 202 F.3d 1146, 1149 (9th Cin.

2000).
Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to amlaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -
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(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decisionahwas based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lastisoned state court decision.
Thompson v. Runnelg05 F.3d 1089, 1096 (9th Cir. 2013) (citi@geene v. Fisher __ U.S.
_,132 S.Ct. 38 (2011%tanley v. Cullen633 F.3d 852, 859 (9th Cir. 2011) (citidglliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determinjng
what law is clearly establisdieand whether a state couppdied that law unreasonably3Stanley
633 F.3d at 859 (quotingaxwell v. Rog606 F.3d 561, 567 (9th Cir. 2010)). However, circuit
precedent may not be “used to refine aarplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [reme] Court has not announced/farshall
v. Rodgers133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthewsl32 S. Ct. 2148, 2155
(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as corredtl. Further, where courts of appehbsve diverged itheir treatment of
an issue, it cannot be said thiagre is “clearly established Feddea” governing that issue.
Carey v. Musladin549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule

contradicting a holding of the Supreme Court or reaches a result different from Supreme CGourt

precedent on “materially indistinguishable” facRrice v. Vincent538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant the
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s

decisions, but unreasonably applies that ppiedio the facts of the prisoner’s caséockyer v.

1 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedingtanley 633 F.3d at 859 (quotirigavis v. Woodford
384 F.3d 628, 638 (9th Cir. 2004)).
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Andrade 538 U.S. 63, 75 (2003yVilliams 529 U.S. at 413Chia v. Cambra360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@asgt “may not issue the writ simply because t
court concludes in its independgumdgment that the relevanase-court decision applied clearly
established federal law erroneously or incdiyecRather, that apjgation must also be
unreasonable.’ Williams, 529 U.S. at 412See also Schriro v. Landriga50 U.S. 465, 473
(2007);Lockyer 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergxtness of the seatourt’s decision."Harrington v.
Richter 562 U.S.  , 131 S. Ct. 770, 786 (2011) (quotiadporough v. Alvaraddb41 U.S.
652, 664 (2004)). Accordingly, “[a]s a conditiorr fubtaining habeas corpus from a federal
court, a state prisoner must show that theestaurt’s ruling on the claim being presented in
federal court was so lacking in justificani that there was amrer well understood and
comprehended in existing law beyond any possibility for fairminded disagreenf&ohter131
S. Ct. at 786-87.

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadfiabeas petitioner’s claimBelgadillo v. Woodford
527 F.3d 919, 925 (9th Cir. 2008ge also Frantz v. Hazey33 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider
de novo the constitution&sues raised.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Stanley 633 F.3d at 853Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 2004).
the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

previous state court decision, tleisurt may consider both decisiaisascertain the reasoning ¢

hat

—

ng

the last decisionEdwards v. Lamarquel75 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “When

a federal claim has been presented to a state modithe state court has denied relief, it may

presumed that the state court adjudicated the claim on the merits isémealf any indication
5
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or state-law procedural pgiples to the contrary.Richter, 131 S. Ct. at 784-85. This

presumption may be overcome by a showing “theereason to think some other explanation for

the state court’s decision is more likelyld. at 785 (citingYlst v. Nunnemakeb01 U.S. 797,
803 (1991)). Similarly, when a state court dexison a petitioner’s claims rejects some claim
but does not expressly addressdefal claim, a federal habeas court must presume, subject
rebuttal, that the federal clawas adjudicated on the merit3ohnson v. Williams___ U.S. |
_,133S.Ct. 1088, 1091 (2013).

Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus religfavailable under § 2254(dptanley 633 F.3d at 86G4imes v.
Thompson336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de novq

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the gt@burt to deny relief.’Richter, 131 S. Ct. at 784.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Stancle v. Clay692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter, 131 S. Ct. at 784. This court “mustel@nine what arguments or theories ...
could have supported, the stateid’'s decision; and then it must ask whether it is possible
fairminded jurists could disagréieat those arguments or theawiare inconsistent with the
holding in a prior decision dthe Supreme] Court.Id. at 786. The petitioner bears “the burdg
to demonstrate that ‘there was no reasonbéiis for the state court to deny reliefWalker v.
Martel, 709 F.3d 925, 939 (9th Cir. 2013) (quotRighter 131 S. Ct. at 784).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28hU.S.C. § 2254(d) does rapply and a federal
1
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habeas court must rew the claim de novoStanley 633 F.3d at 86(Reynoso v. Giurbinai62
F.3d 1099, 1109 (9th Cir. 2006Yulph v. Cook333 F.3d 1052, 1056 (9th Cir. 2003).
lll.  Petitioner's Claims

A. Motions for Substitute Counsel

In petitioner’s first ground for relief, heatms that the trial court violated his Sixth
Amendment rights when it denied his repeated motions for substitute counsel. ECF No. 1
222 Petitioner claims that he and higtcounsel “had a complete breakdown in
communication” which “resulted in a clear irrectdable conflict between the two of themld.
at 20. Petitioner specificallgomplains that his trial counsel failed to contact “potential
witnesses,” believed the victim was lying at greliminary hearing when petitioner believed s
was telling the truth, and complained aboditmmer in conversations with the victindd. at 20-
21. Petitioner also states that he argdthal counsel engaged in name calling. He points out
that his trial counsel admitted the trial judge that theommunication between himself and
petitioner was “not great” and that theresvea “incredible comomication problem.”Id. at 21.
Petitioner also argues the trial court failed to inquire intbis claim that his trial counsel was
not communicating witthim about his casdd. at 21. Petitioner asserthat the “communicatio
barriers” between himself and his attorney mad@@possible for him to have confidence that
there were “proper advisements, consultationgstigations, or angneaningful cooperative
relationship between the parties, which are adbaliely necessary in a criminal case where a
client’s liberty is at stake.’ld. at 22.

The California Court of Apeal rejected these arguments, reasoning as follows:

A. Procedural Background

Defendant contends the trial court committed reversible federal
constitutional error under ¢h Sixth Amendment by denying
defendant'sMarsden motions to have neweounsel appointed to
represent him at trial. We disagree.

2 Page number citations such as this ore@the page numbemsflected on the court’s
CM/ECF system and not to page numbers assigned by the parties.

7
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Defendant made thréddarsdenmotions. His firsMarsdenmotion

was made before the start dfial on November 24, 2010.
Defendant had four main conoer regarding his counsel: (1)
defendant had five witnesses that attorney refused to call; (2) his
counsel did not speak up for himthe preliminary hearing; (3) his
attorney called him a “black-assonkey,” laughed, and walked off
when defendant confronted him about the name-calling; and (4) his
attorney had a conflicof interest because the public defender's
office had previously represented K.C.

In response to defendant's allegas, defense counsel countered
that the five witnesses would nbe called because they covered
issues that were not sispute. Counsel formed his defense theory
around the recanting victim, K.C. oGnsel said he did speak up on
defendant's behalf at the prelirang hearing, and even asked for a
dismissal because the victim was lying. At that hearing, counsel
did not ask K.C. some of the questions defendant had requested
because counsel did not want to impeach K.C., especially since
K.C. was testifying on defendantisehalf with her recantation.
Counsel, who asked that the retoreflect that both he and
defendant were “Black male[s]denied name-calling on his part,
but admitted he laughed at defendant when defendant called him
names. With respect to the conflaf interest, counsel admitted the
public defender's office had pieusly represented K.C., but
claimed there was no actual confllmcause he did not personally
represent K.C. and he never looked at her files.FN3 Counsel
admitted that communication witdefendant was not great, but
mentioned defendant would have the same problem with any
attorney. The court denied defendant's request for substitution.

FN3. On appeal defendaneither briefs nor arguedarsdenerror
based on this alleged conflict of interest on the part of the public
defender's office. The overaing basis for the claim dflarsden
error is the alleged communtean breakdown between defendant
and his counsel, resulting in an irreconcilable conflict.

In his secondViarsden motion — made on the first day of trial,
December 9, 2010 — defendant conmed that counsel was not
discussing the motions he was making. Defendant again
complained about the five uncalled witnesses, counsel's alleged
name-calling, counsel's failure to speak on his behalf, and the issue
regarding counsel's failure to gdéfendant's key to the victim's
apartment. FN4 Defendant also alleged that counsel was speaking
to K.C. on behalf of the district attorney's office.

FN4. While there was no furthetdiscussion during the second
Marsden hearing about defendantfsossession of a key to the
victim's apartment, counsel stated during the Matsdenhearing

that he understood defendant “does have the key” and that this fact
“will be brought into the trial.”

In response to defendant's secolthrsden motion, counsel
admitted the allegations of comumcation problems were partially
true, but explained defendant is verbose and says whatever he
wants. Counsel admitted that ded not want to impeach K.C.

8
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because her recantation was beneficial to defendant's case. As for
the witness testimony defendant weshtounsel to present, counsel
described his analysis of thatidence as “incredibly collateral.”

The trial court denied defendangsecond substitution request and
attributed the disagreements beam defendant and his counsel to
tactical disagreements and dedant's failure to understand the
criminal trial process. Insteathe court found counsel was making
tactical decisions beneficial tdefendant, especially with K.C.'s
recanting testimony.

Defendant made his third and fifdarsdenmotion toward the end

of trial on December 20, 2010. Defendant alleged that his counsel
(1) told him he could get a lifsentence; (2) was working with the
victim; and (3) failed to introducéetters into evidence that the
victim had written.

In response, counsel denied tellshgfendant that he could receive a
life sentence, and the courtkaowledged defendant was reminded

at the start of jury selectionahthe prosecutiowould not seek a

life sentence. Counsel admittedntacting the victim, but only to
return her calls and urge her noffleee to avoid testifying. Counsel
responded that various attornegs the public defender's office
agreed the letters from K.C. were not particularly helpful to
defendant's case. The letters discussed how much K.C. loved
defendant and that she would ditye charges if defendant let her
look at his cell phone. Cousls thought the collusion and
communication problems between K.C. and defendant would be
harmful to defendant's case. Again, counsel reiterated that the best
tactic for defendant's trial was to allow K.C. to recant. The court
held counsel did not impropgrlrepresent defendant. Any
disagreements between defendantl counsel concerned tactics,
and the evidence that counsel was eliciting from K.C. was
consistent with the defense's theory.

B. Analysis

Substitute counsel should be appedtif “the defendant has shown
that a failure to replace the appt@d attorney wuld substantially
impair the right to assistance of counsel” or if “the defendant and
the attorney have become embroiled in such an irreconcilable
conflict that ineffective represttion is likely to result.” Reople

v. Smith(1993) 6 Cal.4th 684, 696.) THheal court is vested with
discretion in deciding @arsden motion, and the trial court's
decision will be overturned on appeaily if there is “clear abuse

of that discretion.” $mith at p. 696.)

Defendant claims there wa a clear breakdown in the
communication between him and his attorney that resulted in an
irreconcilable conflict between them, and thus the trial court erred
by refusing to appoint substitute counsel. Defendant Ekeple v.
Robles(1972) 2 Cal.3d 205Roble3 andPeople v. Lindsey1978)

84 Cal.App.3d 851L(ndsey to support his claims.

In Robles the defendant testified dtial against his attorney's
wishes. Robles, supra2 Cal.3d at p. 214.) THeoblescourt held

9
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this was just one factor in determining whether counsel should be
discharged, and noted that only rarely will disagreement about
whether the defendant should testify signal a breakdown in the
attorney-client relationship.ld. at p. 215.) Defedant's reliance on
Roblesis misguided in light of thse distinct facts. ( 1bid.)

In Lindsey the defendant and his appteid counsel disagreed about
which individuals should bealled as witnesses.Lifidsey, supra

84 Cal.App.3d at pp. 859-860.) The appellate court held the
decision regarding which witnessesctil is a tactical decision left

to trial counsel. Ifl. at p. 859.) The.indsey court found the
breakdown in the attorney-client relationship was caused by
Lindsey's own stubbornness and failure to cooperatd. af p.
860.) The same is true for dettant here because he called his
attorney names, attempted to dictate trial tactics, and was disruptive
during his trial.

Also, it is well established that reasonable disagreements about
tactics are insufficient to compéischarge of appointed counsel.
(People v. Smitlf2003) 30 Cal.4th 581, 606, citirReople v. Hart
(1999) 20 Cal.4th 546, 604.) BmMith the defendant complained
that his counsel inadequately cross-examined a witness, failed to
call certain witnesses, did not follow his advice, and was not
trustworthy. Smith, supra30 Cal.4th at pp. 603-605.) TBenith
court ruled that a disagreement regarding trial tactics is generally
insufficient to discharge counseldyrtherefore, there was no abuse
of discretion. Id. at p. 606.)

In this case, the record clearly reflects that the differences between
defendant and counsel arise [sitpm tactical disagreements.
Defendant's chief complaints includeunsel's failure to call certain
witnesses and introduce certainidcence.FN5 According to the
trial court, these grievances @amned tactical disagreements, and
we agree. Counsel's effort to encage the alleged victim to testify
was the best evidence in defentis favor. The trial court found
that counsel's tactics concernidgC.'s recantation were consistent
with the defense theory. déitionally, based on defendant's
comment that counsel is requireddall any witnesses he requests,

it was clear defendant misunderstood that counsel makes the
tactical decisions in the case.

FN5. As noted, defendant also cdmped that counsel failed to
speak up on his behalf at the preliminary hearing but counsel
disagreed, noting that he had ewasked for a dismissal because the
victim was lying.

Furthermore, “a defendant may not force the substitution of counsel
by his own conduct that mafactures a conflict.” Reople v. Smith,
supra 6 Cal.4th at p. 696.) Deidant's conflict with counsel
seems to be of his own doing, and counsel even admitted that
defendant's issues with counsebuld arise regardless of his
attorney. Not only did defendacall counsel names, but defendant
seemed to engage in calculatedbowsts in front of the jury during

trial (e.g., uttering that no one euetd him he could get “life for

10
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this shit,” when he had been informed previously that such a
sentence was not possible).

We conclude the trial court did not abuse its discretion in denying
defendant'$larsdenmotions.

Currie, 2011 WL 6647302, at **2-4.

Pursuant to the decisioneople v. Marsder? Cal.3d 118 (1970), when a criminal
defendant in California assertintgadequate represetitan seeks to discharge appointed couns
and substitute another attorney, the trial towrst permit him to explain the basis of his
contention and to relate specifitstances of the attorney’s inadequate performance. The de
of aMarsdenmotion to substitute counsel can impleatcriminal defendant’s Sixth Amendme
right to counsel and is properly catiasred in federal habeas corpland v. California Dep't of
Corrections 20 F.3d 1469, 1475 (9th Cir. 1994yerruled on other groundsy Schell v. Witek
218 F.3d 1017 (9th Cir. 2000) (en banc). On faleabeas review, threlevant inquiry is
whether the state trial court’s disposition of Marsdenmotion violated p#tioner’s right to
counsel because the asserted lodrihad become so great thatesulted in a total lack of
communication or other significant impediment tregulted in turn imn attorney-client
relationship that fell short of tha¢quired by the Sixth AmendmentSchel| 218 F.3d at 1027-
28.

The “[lJoss of confidence by the defendant in his counsel weighs heavily in the
defendant's favor when he seeks to substitute counsel,” unless the breakdown in the relat
flows from a defendant's own condu¢tudson v. Rushe86 F.2d 826, 832 (9th Cir. 1982). 4

the Ninth Circuit has explained:

[T]he basic question is simply winetr the conflict between Schell
and his attorney prevented effective assistance of counsel.... It may
be the case, for example, thachese the conflict was of Schell's
own making, or arose over decisions that are committed to the
judgment of the attorney and not the client, in fact he actually
received what the Sixth Amenémt required in the case of an
indigent defendant . . . .

Schel) 218 F.3d at 102&ee alsdRomero v. Furlong215 F.3d 1107, 1114 (10th Cir. 2000) (“A
breakdown in communication warranting relief unthe Sixth Amendment cannot be the resu

of a defendant’s unjustifiable reaction to tieeumstances of his situation.”). The Sixth
11
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Amendment guarantees effectagsistance of counsel, but not a “meaningful relationship”
between an accused and his counb#rris v. Slappy461 U.S. 1, 14 (1983).

The United States Supreme Court has netidigally addressethe level of inquiry
required when dMarsdenmotion or other similar motion is rda by a criminal defendant. Whe
assessing a trial court’s ruling otMarsdenmotion in the context of a federal habeas corpus
proceeding, the Ninth Circuit hagld that the Sixth Amendmerequires only “an appropriate
inquiry into the grounds of su@émotion, and that the matter beokred on the merits before tf
case goes forward.Schel) 218 F.3d at 1025See also Plumlee v. Mastil2 F.3d 1204, 1211
(9th Cir. 2008) (“Under our precedensge, e.g., Schel18 F.3d at 1025-26, Judge Lane had
duty to inquire into the problems with counselentthey were first raised, and he did so”).

Here, the trial court held thré#arsdenhearings, inquired intoounsel’s representation
and petitioner’'s complaints, and satisfied itsedfttthe representation was adequate. The tria
judge gave petitioner a full opportunity to explais reasons for wanting to substitute anothef
attorney for his appointed trial counsel. Tpiscedure complied with the Sixth Amendment.
See Stenson v. Lamhes04 F.3d 873, 887 (9th Cir. 2007) (inquiry was adequate when cour
determined that the lines of communiocatwere open and cowlsvas competent)jnited States
v. Prime 431 F.3d 1147, 1155 (9th Cir. 2005) (inquirysraequate where defendant ‘was giy
the opportunity to express whaggwconcerns he had, and tleud inquired as to [defense
attorney’s] commitment to the case andgesspective on the degree of communicatiory’);
Schel] 218 F.3d at 1027 (remanding for an evidentragring where theae court failed to
make any inquiry into alleged detaration of attorney-client retenship and the substance of |
petitioner’s claims).

After reviewing the record, the Californiaa@t of Appeal foundhat petitioner “called
his attorney names, attempted to dictate taetics, and was disrupé during his trial.” Currie,
2011 WL 6647302, at *3. Thus, at least parthaf breakdown in communications between
petitioner and his trial counselstdted from petitioner’s own conduct. The trial court conclud
that the communication problems between petiti@mel his trial counsélad not resulted in a

complete breakdown of the attorreljent relationship or counselisability to present a defens
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at trial. This latter conclusion was later boog by the fact that defense counsel was able to
mount a competent defense in this case. Taustdas reviewed the traeripts of petitioner’s
Marsdenhearings and does not fincatra conflict between petitner and his trial counsel had
become so great that it resulted in a constructereal of petitioner’'s Sixth Amendment right t¢
counsel.Schel] 218 F.3d at 1027-28. To the extent thditio@er’s lack of trust flowed from th
actions his trial counsel took oiiled to take during the course tbfe representation, this does 1
establish a Sixth Amendment violation becatiseconflict “arose over decisions that are
committed to the judgment of the attorney and not the cli€htliel] 218 F.3d at 1026.

In short, under the circumstances of tase, the trial court was not unreasonable in
concluding that petitioner’s tli@ounsel was providing competent representation. According
petitioner is not entidd to relief on hidarsdenclaims.

B. Sufficiency of the Evidence

In his second ground for relief, petitioneaichs that the evidence was insufficient to
support his conviction for burglary because thaim testified that she and petitioner lived
together at the time of his asteand he had a key to the apartment. ECF No. 1 at 25&xlalsq
Reporter’s Transcript on Appe@T) at 116-18, 165-66. Petitionargues that this shows he h
“an unconditional righof entry into the apartmentld. at 23. He claimghat under California
law he could not be found guilty of burglary of his own home.

The California Court of Apeal found there was sufficieevidence introduced at

petitioner’s trial to suppottis burglary conviction. Técourt reasoned as follows:

Il. Substantial Evidence of Burglary

Defendant further contends thas hiesidential burglary conviction
needs to be reversed because littha victim's (K.C.'s) permission

and consent to enter the apartment with a key. We disagree.
Because there was substantial evidence that allowed a reasonable
jury to convict defendant ofrst degree burglary, we shall uphold
that conviction.

On appeal, we will uphold the cantion if a reasonable trier of
fact could have found the elements of the crime proven beyond a
reasonable doubt.Péople v. Cuevagl995) 12 Cal.4th 252, 274.)
Although this case involves aeganting victim, there is still
substantial evidence that defendditt not have the right to enter
the apartment. Evidence presented through J.W.'s 911 call, K.C.'s
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911 call, Deputy Saunderststimony, and Deputy Wallace's
testimony would allow a reasonable jury to find defendant guilty of
first degree burglary.

There is substantial evidence that defendant did not have a
possessory right or K.C.'s consentttder the apartment. In JW.'s
911 call, he said K.C.'s ex-boydnd (referring to defendant) tried

to bust in the door and startedtimgg K.C. In K.C .'s 911 call, she
stated that her “ex[-]boyfriend [(referring to defendant)] just came
over and kicked in [her] door,de [her] cell phone and [her] car
keys and . . . socked [her] in [her] face.” When the operator asked
her if she knew where defendant lives, K .C. responded that he
“stays on Polk Avenue [sic]in number 89 of a townhome
complex; this suggests he didt live with her at the time.

When Deputy Saunders took K.Gstatement regarding the August
6 incident, she told him the front aloflew open and hit J.W. in the
face.

Deputy Wallace took K.C.'s aement regarding the August 21
incident. At that time she repegged that the relationship was on
and off for a couple of monthghat she no longer lived with

defendant; and that they broke typo and a half months earlier
because defendant would beat her.

Defendant contends K.C.'s testimaatytrial is dispositive because,

as the burglary victim, she testifititht defendant continued to live
with her and had a key to the apartment. Although the victim's
testimony weighs in favor of the f@mse, the standard on appeal is
not whether there is substantial evidence that would lead a jury to
come to a different conclusion, mather, whether the conviction at
issue is supported byulsstantial evidence. Hpoward v. Owens
Corning (1999) 72 Cal.App.4th 621, 631.)

Defendant relies heavily dheople v. Gauz€l975) 15 Cal.3d 709

to support his contention that had a possessory right to enter the
apartment with the consent of the alleged victim. The facts of
Gauzeare distinguishable. IGauze the defendant pointed and
fired his gun at his roommate. Id( at p. 711.) Among his
convictions, defendant Gauze svdound guilty of burglary by
entering his own apartment with ethintent to commit assault.
(Ibid.) The Supreme Court reversed the burglary conviction and
held that the “defendant [could not] be guilty of burglarizing his
own home. His entry into the apment, even for a felonious
purpose, invaded no possessory right of habitatiolal.”a p. 714.)

The facts of the present case differ fr@auzebecause defendant's
possessory interest in the victim's apartment and consent to enter is
guestionable at best, and the vicsirtrial testimony that defendant
had a key and was living in tteartment conflicted with the 911
calls and her statements to Deputies Saunders and Wallace.
Additionally, defendantis not listed on theelse; nor does he
contribute to the rent. Finally, tipry was properly instructed that

if they found defendant had a gs®ssory interest or consent to
enter, no burglary had taken place.

14
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We conclude there is substahtévidence supportg the burglary
conviction.

Currie, 2011 WL 6647302 at **4-6.

The Due Process Clause “protectsdbeused against conviction except upon proof
beyond a reasonable doubt of every fact necessagnstitute the crigmwith which he is
charged.” In re Winship 397 U.S. 358, 364 (1970). Theresidficient evidence to support a
conviction if, “after viewing thesvidence in the light mostJarable to the prosecution, any
rational trier of fact could have found the edsd elements of the crime beyond a reasonable
doubt.” Jackson v. Virginia443 U.S. 307, 319 (1979). “[T]he dispositive question under
Jackson is ‘whether the record evidenceld reasonably support a finding of guilt beyond a
reasonable doubt.”Chein v. Shumsk®$73 F.3d 978, 982 (9th Cir. 2004) (quoting Jackson, 4
U.S. at 318). Put another way, “a reviewing tooay set aside the jusyverdict on the ground
of insufficient evidence only if no rational trier faict could have ageel with the jury.” Cavazos
v.Smith__ U.S. 132 S.Ct. 2, *4 (2011). Sufficemf the evidence claims in federal
habeas proceedings must be measured witherafe to substantive elements of the criminal
offense as defined by state ladackson443 U.S. at 324 n.16.

In conducting federal habeas review alam of insufficient ewdence, “all evidence
must be considered in the light stdavorable to the prosecutionNgo v. Giurbing 651 F.3d
1112, 1115 (9th Cir. 2011).Jacksorleaves juries broad discreti in deciding what inferences
to draw from the evidence presented at triahd it requires only that they draw “reasonable
inferences from basic facts to ultimate fact€Cbleman v. Johnspn _ U.S. |, 132 S.Ct.
2060, 2064 (2012) (per curiam ) (citation omittetiCircumstantial evidence and inferences
drawn from it may be sufficiertb sustain a conviction.”Walters v. Maas#45 F.3d 1355, 1358
(9th Cir. 1995) (citation omitted).

“A petitioner for a federal writ of habeasrpus faces a heavy burden when challengir
the sufficiency of the evidence used to obtastade conviction on feddrdue process grounds.’
Juan H. v. Allen408 F.3d 1262, 1274 (9th Cir. 2005). Because this case is governed by th

AEDPA, this court owes a “double dose of defece” to the decision of the state courtng v.
15
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Johnson736 F.3d 891, 896 (9th Cir. 2013) (quotBgyer v. Belleques59 F.3d 957, 960 (9th
Cir. 2011)cert. denied ___ U.S. __ , 132 S.Ct. 2723 (2012)).

Cal. Penal Code § 459 provides that “every @emsho enters any . . . apartment . . . w
intent to commit grand or petit larceny or anlpfg is guilty of burglary.” Under California law
a defendant cannot be found guilty*btirglarizing his own home.’People v. Gauzel5 Cal.3d
709 (1975). In this case, for the reasons expdesgehe California Court of Appeal, a rationa
trier of fact could have found beyond a reasondblébt, that petitioner did not occupy or resid
in the victim’s apartment at ¢htime of the assault and was #fere not “burglarizing his own
home.” Specifically, there was competent evieaside from the victiim trial testimony that
petitioner and the victim haddken off their relationship and f@oner had moved to another
location prior to the events that led to his atreThus, the decision tfie California Court of
Appeal rejecting petitioner’s @im that the evidence was insafént to supporthe burglary
charge is not contrary to an unreasonable applicationlofre Winshipto the facts of this case
Certainly, the decision is not “so lacking ingtisation that there waan error well understood
and comprehended in existing law beyond argsjmlity for fairminded disagreement.”
Richter131 S.Ct. at 786-87. Accordingly, petitioner is antitled to federal habeas relief on tf
claim.

IV. Conclusion
For the foregoing reasons, IT IS REBY RECOMMENDED that petitioner’s

application for a writ of Haeas corpus be denied.
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These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiads,/reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.

Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir.
16
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1991). In his objections petitionmay address whether a certifeatf appealabity should issug
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Cases (the district court misgue or deny a certificate appealability when it enters a

final order adverse to the applicant).

NN Wy - P
'
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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