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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
ELSINA L. KILPATRICK,
Plaintiff, No. 2:13-cv-1131-LKK-EFB PS
VS.
RALEYS CORPORATION,
Defendant. FINDINGS AND RECOMMENDATIONS
/

This case, in which plaintiff is proceediimgpropria personawas referred to the
undersigned under Local Rule 302(c)(21), pursuant to 28 U.S.C. § 636(b)(1). On June 2(
the undersigned granted plaintiff's request for leave to praogedma pauperigpursuant to 28
U.S.C. § 1915, but dismissed plaintiff's complaint with leave to amend pursuant to 28 U.§

§ 1915(e)(2). Dckt. No. 3. The order noted thdid not appear from plaintiff’s complaint thaf

this court has subject matter jurisdiction over plaintiff's claim(s), since the complaint did n¢t

allege diversity of the parties and it was uncleaw the facts alleged in the complaint would

give rise to any federal clainid. at 3. Therefore, the complaint was dismissed, and plaintifi
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, 2013,

C.

was provided thirty days to file an amended complaint, if she could, alleging a cognizable|legal

theory against a proper defendant and sufficient facts in support of that cognizable legal theory.

Id. at 4.

Dockets.Justia.com


http://dockets.justia.com/docket/california/caedce/2:2013cv01131/254723/
http://docs.justia.com/cases/federal/district-courts/california/caedce/2:2013cv01131/254723/5/
http://dockets.justia.com/

© 0 N oo 0o b~ w N P

N NN NN NN P P P R P PP P PR
o o0 A W N P O © © ~N o 0 »h W N kP O

On June 26, 2013, plaintiff filed an amended complaint. Dckt. No. 4. The amende
complaint alleges that plaintiff suffered “personal injury of the body mind of emotional stat
which was caused by defendant in violation of Title Il of the Americans with Disabilities Ag
(“ADA"). ! 1d. She contends that the door at Raley’s caused her to suffered a head injury
claims that defendant does not take responsilidityhe fact that “the sign on the door was N
DISPLAYED.” Id.

As noted in the June 20, 2013 order, althopighsepleadings are liberally construed,
see Haines v. Kerngd04 U.S. 519, 520-21 (1972), a complaint, or portion thereof, should |
dismissed for failure to state a claim if it fails to set forth “enough facts to state a claim to
that is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S. 544, 554, 562-563 (2007)
(citing Conley v. Gibson355 U.S. 41 (1957)kee alsd~ed. R. Civ. P. 12(b)(6). “[A] plaintiff's

obligation to provide the ‘grounds’ of his ‘entitlement to relief requires more than labels and

conclusions, and a formulaic recitation of a cause of action’s elements will not do. Factug

allegations must be enough to raise a right to relief above the speculative level on the ass

that all of the complaint’s allegations are truéd (citations omitted). Dismissal is appropriate

based either on the lack of cognizable legal theories or the lack of pleading sufficient facts
support cognizable legal theorieBalistreri v. Pacifica Police Dep/1901 F.2d 696, 699 (9th
Cir. 1990).

In reviewing a complaint under this standard, the court must accept as true the allg
of the complaint in questioiospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740
(1976), construe the pleading in the light mosbfable to the plaintiff, and resolve all doubts

the plaintiff's favor,Jenkins v. McKeither895 U.S. 411, 421 (1969). @#o seplaintiff must

! Plaintiff's initial complaint alleged that on August 4, 2012, as she was exiting from
open door at defendant’s Freeport Boulevard location, the door closed and she hit her he
causing her injury. Dckt. No. 1 at 2. Thereatfter, plaintiff cited Title Il of the ARAat 3.

The Civil Cover Sheet attached to plaintiff’s initial complaint checked boxes for “Other Pe
Injury” and “Other Civil Rights,” and stated that the cause of action is brought under Title
the ADA. Dckt. No. 1-1.
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satisfy the pleading requirements of Rule 8(a) of the Federal Rules of Civil Procedure. Rile

8(a)(2) “requires a complaint to include a short and plain statement of the claim showing t

hat the

pleader is entitled to relief, in order to give the defendant fair notice of what the claim is and the

grounds upon which it restBell Atl. Corp. v. Twomb)y550 U.S. 544, 554, 562-563 (2007)
(citing Conley v. Gibson355 U.S. 41 (1957)).

Additionally, a federal court is a court of limited jurisdiction, and may adjudicate on
those cases authorized by the Constitution and by Condfe&&onen v. Guardian Life Ins.
Co., 511 U.S. 375, 377 (1994). The basic federal jurisdiction statutes, 28 U.S.C. 8§ 1331
1332, confer “federal question” and “diversity” jurisdiction, respectively. Federal question
jurisdiction requires that the complaint (1) arise under a federal law or the U. S. Constituti
allege a “case or controversy” within the meaning of Article Ill, 8§ 2 of the U. S. Constitutio
(3) be authorized by a federal statute that both regulates a specific subject matter and cof

federal jurisdiction.Baker v. Carr 369 U.S. 186, 198 (1962). To invoke the court’s diversity

y

&

jurisdiction, a plaintiff must specifically allege the diverse citizenship of all parties, and that the

matter in controversy exceeds $75,000. 28 U.S.C. § 1384adista v. Pan American World

Airlines, Inc, 828 F.2d 546, 552 (9th Cir. 1987). A case presumably lies outside the jurisdiction

of the federal courts unless demonstrated otherviie&konenp11l U.S. at 376-78. Lack of
subject matter jurisdiction may be raised at any time by either party or by the Atiarheys
Trust v. Videotape Computer Products, Ji88 F.3d 593, 594-95 (9th Cir. 1996).

Here, plaintiff’'s amended complaint once again fails to allege any facts that would
support a cognizable legal claim or a basis for this court’s jurisdiction. Although plaintiff
purports to state a claim under Title 1l of the ADES, plaintiff was previously instructed, “[t]o
state a claim of disability discrimination under Titlethe plaintiff must allege four elements:
(1) the plaintiff is an individual with a disability; (2) the plaintiff is otherwise qualified to
participate in or receive the benefit of some public entity’s services, programs, or activities

the plaintiff was either excluded from participation in or denied the benefits of the public e
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services, programs, or activities, or was otherwise discriminated against by the public ent
(4) such exclusion, denial of benefits, or discrimination was by reason of the plaintiff's
disability.” Thompson v. Davi295 F.3d 890, 895 (9th Cir. 2002). Plaintiff's amended
complaint once again does not allege any facts establishing any of those elements. Ther
her Title Il claim -- and this action -- must be dismissed.

Because it appears further amendment would be futile, plaintiff’'s amended compla
should be dismissed without leave to ameNdll v. Carlson 809 F.2d 1446, 1448 (9th Cir.
1987) (While the court ordinarily would permit a pro se plaintiff to amend, leave to amend
should not be granted where it appears amendment would be futile).

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Plaintiff's amended complaint, Dckt. N&.be dismissed without leave to amend; &

2. The Clerk be directed to close this case.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuant to the provisions of 28 U.S.C. § 636(b)(l). Within fourteen
after being served with these findings and recommendations, any party may file written

objections with the court and serve a copy on all parties. Such a document should be cay

ty; and

bfore,

nt

nd

idge
days

tioned

“Objections to Magistrate Judge’s Findings and Recommendations.” Failure to file objectlons

within the specified time may waive the right to appeal the District Court’s drderer v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: July 10, 2013.




