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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | NENG SAYPAO PHA, No. 2:13-cv-1133 MCE GGH
12 Petitioner,
13 V. ORDER & FINDINGS AND

RECOMMENDATIONS
14 | GARY SWARTHOUT, Warden,
15 Respondent.
16
17
18 | Introduction and Summary
19 Petitioner claims that heas unfairly denied discovergto his claim for juror
20 | misconduct, and that this federal court, sitiim¢pabeas corpus jurisdiction, should make up for
21 | that detriment, as well as hold an evidentiaggring assuming that discovery would turn up
22 | actionable facts. Habeas jurisdence after the passage of AEDRAmplicates the request.
23 For the reasons set forth below, discovery am@videntiary hearing are denied. Because
24 | the outcome here directs the outcome for the merits of the petittoandersigned recommends
25 | that the petition be denied.
26 || 111
27
28 | ' Antiterrorism and Effective Death PenaltytAspecifically here, 28 U.S.C. section 2254.
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Background
The underlying facts concerning the crimesraseimportant to the outcome here, but the

charges and counts of convictiplay a role in analyzing thdiscovery/juror misconduct issues

presented. The California Cowft Appeal concisely summarizeélde charges and counts of

conviction/acquittal/deadlock:

Defendant Neng Saypao Pha was ghdrwith eight crimes against
his wife: (1) assault with a rearm (count one); (2) inflicting
corporal injury (counts two, six,nd eight); (3) making a criminal
threat (counts three and seven); (4) false imprisonment (count four);
and (5) dissuading a witness (count five).

The jury found defendant guilty @ine count of inflicting corporal
injury (count two), one count ahaking a criminal threat (count
three), and the false imprisonment charge (count four). It
deadlocked on the charge of adsauth a firearm and one count of
inflicting corporal injuy. The jury found defendant not guilty of the
charge of dissuading a witness, one count of inflicting corporal
injury, and one count of making @iminal threat. The jury also
found that defendant personallysed a firearm in committing
counts three and four. The trial wb sentenced defendant to an
aggregate term of 15 years in prison.

People v. Pha, 2011 WL 6882938 *1 (2011).
| ssues

The underlying claim for which discoverydsught is a type of “juror misconduct.”
Petitioner asserts that one jureho had disclosed in voir dire that she had been molested in her
youth, became so affected and biased by tbhegmution’s presentation of the case, that her
memories of the incident overwhelmed her sthet she lost all objectivity in reviewing the

evidence in this case. Petitioner believes thatjtinor was either dishonest when she related|in

—

voir dire that she could fairly view the eviden or became unduly biased during the course g
trial, resulting in a Fifth Amendment due processation and/or Sixth Arandment right to jury
trial violation? Petitioner seeks discovery, and presumablgvidentiary hearing afterwards, fo

discover the extent of bias, iy, and also the extent to whishe shared her life’s experience

2 A biased juror claim could fall under the ruboicdue process, see Irvin v. Dowd, 366 U.S.
717, 81 S.Ct. 1639, or the Sixth Amendment right to jury trial, see Smith v. Philips, 455 U.5. 20¢
224 102 S.Ct. 940 (1982) (O'Connor, J concurring) In this case thedstaation of the
federal claim is not important—the claim presented is a federal claim.
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with other jurors. The issues raised by the parties are:
1. Whether discovery can ever be had in bd@s proceeding on any claim other than
Brady claim;
2. Assuming an affirmative answer to issuabove, whether discovery in a federal

habeas is governed by the Cullen v. Pinholster stardandsunced for evidentiary

hearings, or pre-AEDPAliscovery standards;
a. Do the standards for evidentiary hearings announced in Cullen v.
Pinholster apply to fedal habeas discovery;
b. If so, whether the state court discovery ruling was facto ruling “on the
merits;”
3. Whether in either event, discovery amdan evidentiary &to be allowed.
Background to the Juror Misconduct Issue
The California Court of Apgal set forth the necessary factual background for discovs

into the juror misconduct issue:

During voir dire, one of the prospec jurors notified the court and
counsel that there was a mattdatieag to someone who had been a
victim of a crime, which she didot “think ... would effect (sic) the
case” but which she wanted tosduss in private. Outside the
presence of the rest of the prosipee jurors, she disclosed that she
“was molested when [she] was little.” In response to questions
from the court, she said the molestation was not reported and there
was never an arrest, and she ditdthok it would have anything to

do with the case. Defense coundetlined the opportunity to ask
any further questions, and in response to a question from the
prosecutor, the prospective juror said she had “sensitivity to
children and sexual assault,” butestlid not think it would affect

her ability to be fair and imp&al as long as the evidence of any
type of sexual miscondudtd not involve a child.

This prospective juror was eveatly selected as Juror No. 12.

The jury returned its verdicts and was dis-charged on February 18,
2010, and sentencing was set for April 5. On March 1, Juror No. 12
sent an e-mail to the prosecutaddressing him by his first name
and stating as follows:

“l sat on [defendant's] jury anigel compelled to send you an e-
mail....I have thought about the whole jury duty experience and the

% Cullen v. Pinholster, 563 U.S. 170, 131 S.Ct. 1388 (2011).
3
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thing | always come back to is how | felt watching you be the
victim[']s advocate.”

“Not sure if you even remember me, | spoke in private about being
molested when | was young....| hawever really thought about
bringing charges against the pmrswho did it ....until | sat on the
jury and watched you prosecute case against [defendant].”

“You had a profound impact on niie....In a truly positive way.
There were times during the trial that | imagined you building a
case against the person who madsie. You were amazing with
the victim and her daughter. Tleewere times through-out the trial
when you would have a look of disst on your face (relating things
the defendant did to his wif@nd | would imagine you doing the
same for me. (I really did paytantion ... not just imagine!) There
were countless times that | wouldy on’ the idea of holding the
person accountable....ltif@owerful and healing!”

“I am curious about how you ended up in the Domestic violence
department ... do you have a ‘personal interest’? Or was it just by
happen stance....You were such argjradvocate that it leads me to
believe you have some personal isiveent. However, | have never
sat on a jury before so maytiat is just your job?”

“l did not want to ‘write’ you ... probably because | don't want you
to think | am a DORK. You mudie a very busy man. | tried for
over a week to convince myselfathyou don't have time to read e-
mails from former jurors. | just kept feeling like I should let you
know what a profound impact you had on me.”

“I won't ever bring charges ageit the person who hurt me when |
was a child, but on some level | tkiod used you to heal a part of
me. Just the thought of you fdading me the way you did the
victim has gone deep into my soul.”

“So ... THANK YOU for what you do! And please know you
impact not only the designatedctrm but also other victims who
are fortunate enough to watch you in action!”

“Thanks for your time.”

A week later, on March 8, the prosecutor forwarded the e-mail to
the court and defense counsel “ofitan abundance of caution.” On
March 23, based on the e-mail, defe counsel filed a petition for
an order disclosing the addressand telephone numbers of the
jurors so that he could “prepaaanotion for new trial based on jury
misconduct.” On March 26, defense counsel filed a motion to
continue the sentencing so that could “fully investigate juror
misconduct.” Counsel asserted tlthé e-mail from Juror No. 12
was “prima facie evidence ofror misconduct.” Counsel indicated
he would “be requesting the trial b send letters to the jurors as
was done in"People v. Tuggles (2009) 179 Cal.App.4th 339 and
would “also ask [that] an evidenaty hearing be set in the future
after the jurors have an opportunityrespond to the Court's letter.”
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A hearing on the petition to disclose juror identifying information
was held on the date originally set for sentencing. Defense counsel
argued that “there [wa]s a prima fa[cie] case” for disclosing the
information because the “e-mail clearly show[ed] that while the
trial was in progress, before tkhefense had even had a chance to
put on witnesses, this particular juror made up her mind that
[defendant] was guilty.” The prosecutor responded that “[t]here
isn't anything close in this case agorima fa[cie] showing of juror
misconduct.” The trial court concluded that the juror “did not
withhold any relevant information ithe course of voir dire,” and
“[tlo the extent [her e-mail]ndicate[d] the juror was somewhat
taken with [the prosecutor], there [wa]s no indication ... that it had
any effect on her deliberations in this case.” The court specifically
noted “[tlhere [wa]s nothing in & text of the [e-malil] that
suggest[ed] any improper consideration of evidence, or even that
her personal feelings we shared with the other jurors.” The court
further stated that it could not “find evidence here that the juror
ignored evidence, that she failed to deliberate, that she had a bias
that was undisclosed, or that she had a bias either for the victim or
against the defendant that rose to the level so that she could not
fairly and objectively considethe evidence and participate in
deliberations with the other jurotsFinding that “there ha[d] not
been a prima fa[cie] showing gibod cause made for release of”
the juror information, the court denied defendant's petition.
Sentencing was then continued to April 30.

On April 20, defendant filed a new trial motion on the ground of
juror misconduct, asserting thaetk-mail showed that Juror No. 12
had “violated her oath as guror and the Court's many
admonitions.” The court denied that motion.

On appeal, defendant contends Wias error for the trial court to
deny the defense request foremtifying information about the
jurors, at least without sending caitletter or questnnaire to the
remaining jurors.” We disagree.

People v. Pha, at*12-14.
The appellate court first enunciated trensiard set forth i€al. Code Civ. Proc.

section 237 which governed the release ofrjurfnrmation for discovery purposes. In a
nutshell, petitioner was required to demonstrgta ma facie good cause for disclosure of
the juror identification [which might then leaal further contact othe subjecof juror
misconduct]. Of course, the good cause was to be establishqmtibyadacie showing of
juror misconduct. The appellate court wentto find that the eaail sent by the juror
demonstrated no sharing of her experienes the other jurors, and despite the
somewhat bizarre e-mail, miscondtieteugh-sharing waonly speculation.

111
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Discussion

A. Is Federal Habeas Discovery lited to Alleged Brady Violations

The short answer is no. Assuming the approgmiass of discovery in the first place, th
breadth of discovery is as broad as federbEha claims which depend upon a factual contex
The breadth of discovery, as opposed to the stdaddlowing it whatevethe topic, were not
affected by the passage of AEDPA.

Respondent asserts that discovery is limitedpgropriate in the ifst place, to alleged
Brady violations, but does noite supportive authoritfor that proposition.The one case cited,

Kelley v. Wofford, 2014 WL 1330639 (E.D. Cal. 201g)napposite. Kelley was a case wherg

the initialclaim was an alleged failure to produce impeaghmaterial. The district court first
properly found that the state egalent of the federal Brady/dig claim was not actionable in
federal habeas. Then discussing tluefal Brady claim, it found that undiederal standards the
speculative nature of the fedectim did not warrat discovery.

Such is not the case here. Petitiorraaces a juror misconduct claim whose factual
basis may require discovery, if appropriate uridderal standards. The undersigned cannot 1
any authority to support the protosn that despite the need@appropriateness of discovery,
the topic is off limitsper se for habeas discovery. Moreoventhing in thestatutory AEDPA
section, 28 U.S.C. 2254, referenceslsa topical limitation. In light of the absence of statuto

directive, cases like Bracy v. Gramley, 521899, 117 S.Ct.1 793 (1997), permitting discov

into a judicial bias claimyould still have full force andffect (as modified by Cullen v.

Pinholster, see infra). Finally, Habeas Rule 6ri@deen modified at all to impose any topica

limitation on habeas discovery—an unlikely scemaf AEDPA or someother event had so
truncated the breadth of habeas discovery.

Discovery, or no discovery, in this caselépendent on procedural discovery standard
not substantive, topical titles.

B. Do the Cullen v. Pinholster Standards foidentiary Hearings Apply to Discovery

Requests as Well

The answer to this question is found bylgaing two discretéssues: whether the
6
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Pinholster standards fit a requést discovery in habeas; amthether the state court decision
below upholding the denial of discovery wadedacto ruling on the merits, ane qua non for
application of Pinholster.
Case law and reason indicate that discowbey acquisition of ex#r-record facts, is
cabined by the same Pinholster standards asvidentiary hearings/expansion of the record.
First, controlling case lawquates the two scenarios for purposes of Pinholster

application. _See Runningeagle v. Ryan, B&&l 758, 773-774 (9th Cir. 2012) (Pinholster

governs discovery, expansion of tleeard and evidentiary hearingsjDietrich v. Ryan, 740

F.3d 1237, 1246-47 (9th Cir. 2013) ( discovery pssible as Pinholster not applicable to
discovery request because the focus of discowayon a procedural @eilt defense, not on a

claim decided on the merits). See alsm&s v. Swarthout, 2015 WL 468169 *2 (N.D. Cal.

2015); Hodge v. White, 2015 WL 205216 (EKY. 2015); Lewis v. Ayers, 2011 WL 2260784

(E.D. Cal. 2011)

Second, it only stands to reasoattdiscovery, if direted to the merits of a claim, should
be guided by Pinholster. Whabwld be the purpose of acquiring extecord facts if they coulg
not be used in the federal habeas proceediAg? question answers itself—no purpose. Nor
does the federal court sit as the discovery couppdssible, further state proceedings. The state
court in this case determined that no discoveryapgsopriate. It is not ufp the federal court t
overrule that decision, reviewingdée novo, for the purpose of giving the state courts the
discovery they did not dére in the first placé.

The case of Gonzalez v. Wong, 667 F.3d 9B (3r. 2011) does not point to the

\1%4

contrary, and indeed confirms that the federal tsoomay not utilize extraecord evidence befors

assessing whether the state courts were AEDP@&asonable on the record before them. In that

* Nor could the scenario here be termed “areasonable fact finding pros€’ such as to avoid
the Pinholster strictures. See Woods v. Binc655 F.3d 886, 903 (9th Cir. 2011), judgment
vacated on other grounds Woods v. Holbrook, $32t. 1819 (2012). As discussed below, the
state court made a legal determination basashdmsputed facts, and found that petitioner hac
not stated a prima facie case on the merits twamafurther discoveryWoods does not stand for
the proposition that a state court must grard\adentiary hearing or discovery every time a
petitioner asks for it.

174
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case, petitioner had acquired significant extrafnd€acts with the aid of discovery granted by
the district court. However, the propriety oétldiscovery order issugutior to Pinholster was

not contested. When faced with thag accompli post-Pinholster, buecognizing that it now

could not utilize the exdérrecord evidence, the Ninth Circthought it better to find the matter

unexhausted, and send it back to state coufuftirer, possible proceedings. This case does
stand for the proposition that discovery ordeesrast governed by Pinholster. All it stands for
that given the pre-Pinholster dsery, the Ninth Circuit was not gag to simply close its eyes

what it thought important evidea, albeit improperly produced.

Thus, petitioner’s reliance @re-Pinholster cases requiring evidentiary hearing for
juror misconduct claims under old standardstegoiore petitioner friendly than those of
Pinholster, are not applicabl®inholster applies @l requests for evidentiary hearing (and
discovery) no matter the subjecttbe claim; it worked a sea ainge in federal habeas corpus
practice.

However, Pinholster itself, as well as 28 U.S€ction 2254(d), requires that the claim
issue have been “decided on the merits,” in ofoleits strictures tde applied. The more
difficult question here is whethéme state court decisions thatiaiot permit juror identification
discovery were, in fact, decisions on therits. At first glance the ste court decision to deny
discovery appeansrocedural only.

But, first appearances can be, and in thise are, deceiving. The basis for the state
decision was its finding that petitioner had not made quiraa facie case for jury misconduct
on the merits. When the merits are reached in oremake the underlying procedural ultimate
finding, the federal court should fitdat the merits were reachebhdeed, in Pinholster itself at
131 S.Ct. at 1402 n.12, the Supreme Court held thinder Californidaw, the California
Supreme Court’s summary denial of a haljsstgion on the merits fiects that court’s
determination that the claims made in th[eftp do not state a prima facie case entitling the
petitioner to relief.” Here, #hstate appellate court and talurt found that petitioner had not
stated a prima facie case folieéon his jury misconduct clai sufficient to require more

discovery.

not
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This not the case where discovery wasielé because some merely procedural
requirement was unsatisfied so as to ditkeetresult of the decisn, e.g, not timely made.

Rather, the situation here is similar tatlof Lee v. CommissiomgAlabama Dept. of

Corrections, 726 F.3d 1172 (11th Cir. 2013), in wipehtioner had notnely raised all his
Batson issues in the state trial court. Tiees claims were reviewed under a procedural
standard—Alabama’s plain error rule. Neverths]decause in applyingetiplain error standarg
the state appellate court had reviewed the uyidgrimerits of the new issues, the Eleventh
Circuit found that the state couttad reached the merits of the issues for AEDPA purposes.
1208. In reaching its determination, the court loakeitis cases finding that a denial of a habg
claim under state heightened fact pleading rutes;h like the case hergualified as a ruling on

the merits for AEDPA purposes. See Boyd v. Comm'r, Ala. Dep't of Corr., 697 F.3d 1320,

(11th Cir.2012); Frazier v. Bouchard, 66B& 519, 524-27 (11th Cir.2011); Borden v. Allen,

646 F.3d 785, 812 (11th Cir.2011); PowelMien, 602 F.3d 1263, 1272—-73 (11th Cir.2010);

Peoples v. Campbell, 377 F.3d 1208, 1223-24, 1235-37 (11th Cir.2004).

Moreover and importantly, the ungegned is bound by law of éhcase with respect to th
exhaustion finding previously made by the couthis case, i.e., that iruling on the discovery
motion and finding an insufficient case on the meataarrant juror disavery, the federal clain
of juror misconduct was exhausted in state co8de ECF Nos. 19, 20. By definition, a findin
of exhaustion means the merits of a claim wkgeided in the stateoart unless the issue was
decided on independent state groumnés, independent of the merits of the federal claim, that
would invoke a procedural bar. No suobependent of the merits decision was made by the st
courts. It cannot be the casattthe merits of petitioner’s ju misconduct claim were reached
the state courts for AEDPA exhaustion purposes, but not reached for purposes of other Al
application such as the ability to obtain eantiary hearings or expand the record or for
discovery. No case stands for such an illogical propositiBmen petitioner argues in the

111

®> The only exception would be that positgdGonzalez--a previous finding of exhaustion
eviscerated by the pre-Pinh@stcquisition of new and psibly result-changing facts.
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traverse that the Court of Appeal decision wagasonable on the merits of his state claim. H
No. 25 at 13.

C. Were the Merits Decided UnreasbhaBy the State Appellate Court

No discovery (or evidentiary hearing) can be permitted under Pinholster unless the
decision of the state appellate court in tase was AEDPA unreasonatan the record before
it.° If such a determination is reachéedth sides could discover egtrecord facts and present

them at an evidentiary hearing. Lewis v. Ayaugra. The record has been extensively set fd

above.

The appellate state court decision was ABDPasonable insofar as it found that the
inference of Juror 12's communication to other jarof her infatuationvith the prosecutor in
terms of her own molestation “casduring deliberations was entiregpeculative. That is one
the precise reasons why discovery was necgg¢Bam petitioner’s viewpoint) in the first
instance. The undersigned rejects petitioner’s contentadrctimmunication was the only
reasonable inference. After all, the juror veasbarrassed enough in the first place to ask the
judge that her voir dire be condudte private. Petitioner demonates nothing to show that th
inhibition was released latemnce she entered the jury delibtion room. Even if the

communication to the other juof Juror 12’'s memoriesid impressions is a plausible

® The Supreme Court has set fotthe operative standard for feddrabeas review of state cou
decisions under AEDPA as follows: “For purposég 2254(d)(1), ‘an unreasonable applicati
of federal law is different from an incorrectpdipation of federal lav. Harrington, supra, 131
S.Ct. at 785, citing Williams v. Taylor, 529S. 362, 410, 120 S.Ct. 1495 (2000). “A state
court’s determination that a claim lacks mericludes federal habeas relief so long as
‘fairminded jurists could disagree’ on the cotrexss of the state cowstecision.”_Id. at 786,
citing Yarborough v. Alvarado, 541 8. 652, 664, 124 S.Ct. 2140 (2004).

Accordingly, “a habeas court must determin@aidrguments or theorissipported or . . could
have supported]] the state coudacision; and then it must ask @her it is possible fairmindec
jurists could disagree that thaseyuments or theories are incoted with the holding in a prior
decision of this Court.”_Id. “Evaluating whnedr a rule applicatiowas unreasonable requires
considering the rule’s specifigit The more general the rule, the more leeway courts have ir
reaching outcomes in case-by-case determinatiois.” Emphasizing the stringency of this
standard, which “stops short of imposing a corgobear of federal courelitigation of claims
already rejected in state coproceedings|,]” the Supreme Court has cautioned that “even a
strong case for relief does not mean the staiet's contrary conclusiowas unreasonable.” Id.
citing Lockyer v. Andrade, 538 U.S. 63, 75, 123 S.Ct. 1166 (2003).

10

rCF

rth

S

—+




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

inference, the undersigned cannot say theQburt of Appeal was AEDPA unreasonable in
rejecting it.

But the above analysis does not end the maftee state court decision was potentially

unreasonable in the sense that the California Coukppéal only reached one part of the merits.

Finding that an inquiry into the juror’s thoughbpess was improper, it only reached the issu¢ of

whether the juror’s feelings were shared with tither jurors. Evidently, the Court of Appeal
would find no juror misconduct in the case whaiearor did extensive on-her-own, outside of
court investigation/research on an evidentiasyie simply because she used the ill gotten
information only for her own diderative thought preess and did not steaher misconduct with
the other jurors. Even in thimse, if it were to be found thidue juror lied about her backgroun
in voir dire, and she was actuabyased, the Court of Appeabuld apparently dismiss such
misconduct because discovery might delve th&juror’s internal thought process in
deliberations.

The Court of Appeal’s decision of “mdated communication” in order for juror

e

misconduct to be present is in conflict with Supreme Court and other law that only one jur¢r nee

be biased before the right to jury trial befareimpartial jury is violated. See, e.g., Irvin v.
Dowd, 366 U.S. 717, 723, 81 S.Ct. 19¢1This requires that a] juror [singular] can lay aside
impression or opinion and rendeverdict based on the evidence presented in court.”); Unite

States v. Olsen, 704 F.3d 1172, 1189 (9th Cit320Dyer v. Calderon, 151 F.3d 970, 973 (9th

Cir. 1998) (en banc) (“The bias or prejudice of eaesingle juror” deprives a party of their righ

=

is

[®X

—+

to a fair and impartial jury). It follows thahat the biased juror need not communicate anythjng

to fellow jurors in order to dtiremain a single biased juror.

Certainly, not every influence to a jurodscision based on life’s experiences is an

outside influence impermissible in the jurylideration room._Groteeryer v. Hickman, 393 F.3d

871, 878-879 (9th Cir. 2004) (use by juror of bBepert medical experier to judge evidence not

" As evidenced by the appellate court’s recitat@mrdenial of the discovery motion in the trial
court, the trial judge did consider whether the fjisrbias per se may haedfected her ability to
impartially consider the evidence.

11
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misconduct). On the other hand, when a juror’'stemal reaction to theacts of a case based ¢n
a previous life’s experience becomes so mahifeat it impermissibly biases that juror’s
perception of the evidence, onesheot received a trial by a nedtfactfinder which is guarantegd

by the Sixth Amendment._Tinsley v. Borg, 892d 520, 527 (9th Cir. 1990) (“does this case

present a relationship in which the ‘potential $abstantial emotional involvement, adversely
affecting impatrtiality,’is inherent?”)
This present petition does not involve “actual bias,” or if it does, petitioner has not

established a prima facie case tet Court of Appeal was in@r when it foundhat the juror

here did not lie at voir dire wittespect to her ability to be fair and impartial. Petitioner concedes

that Juror 12 was honestnevealing her potentially impiality compromising molestation
incident, but argues, at times, that she purpdgetfid the fact that shcould not be impartial
because of it. Establishing suctendacity is the first step along the way to prove actual bias.

McDonough Power Equip., v. Greenwood, 464 548, 556, 104 S.Ct. 85 (1984). Petitioner

has no evidence that this juror pasefully lied to thgudge; rather the probable inference from
the circumstances is that the events at tnaluding the prosecutor’s presentation, unexpectedly
refocused Juror 12 on the facts of her own sibmatiCertainly, the evidence of record suggests
that the juror’'s mindset wadtered only after the voir dir@nd during the prosecutor’s

presentation of evidence and questioniRgtitioner even argues that the prosecutor’'s
“misconduct,” occurring aftevoir dire, went a long way to establishing the juror’s bias. Thus,
petitioner fails at showing th#te Court of Appeal would be ABPA unreasonable if it accepted
this much more probable inference. Petitiorarnot have discovery and an evidentiary hearing

based on speculation that the facts might fawemposition._See Elmore v. Sinclair, _ F.3d__,

2015 WL 1447149 (9th Cir. 2015), accepting®&DPA reasonable the Washington state
Supreme Court’s finding that a juror’s belieattis molestation indents were not crimes
indicated that he fairly answered questions put to him at voir dire.

That leaves the “implied bias” theory debex in_Tinsley above, first referenced by
Justice O’Connor in her concurring opinionSmith v. Phillips, 455 U.S. 209, 102 S.Ct. 940

(1982), and adopted by five justices in Muidugh. “Implied bias” is therefore “established
12
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law” as announced by the Supreme Cdurt.

But for one fact, the undersigned might wellgsepared to find that the Court of Apped
was unreasonable in not finding implied bias (arediscussing it). The juror's email was not
simply “unusual,” but it was over-the-top- in tesrof demonstrating that the juror had lost
objectivity in the trial at which she saind was myopically focused on the facthefcase, the
prosecutor “winning” her case, amdnquishing her molester. True, the facts of petitioner’s G
involved spousal abuse, and not molestationttbstdifference, by the juror’'s own words, did
little to bring this juror back toeality—again, in the abstract.

Nevertheless, one must take all the relexamcumstances into account when analyzing
implied bias, and the fact that there was a unaniraoqgaittal of one courtdf spousal abuse, i.e
the affected juror voted in favor of the defendant, simply does not square with the picture ¢
juror so biased by the facts of her own c#isat her emotional state demonstrated implied
bias towards defendant as a matter of lawar§ument, petitioner’'sotinsel stated that he
believed the split verdict clearly demonstrated mmmmise verdict, but this argument is nothi
but educated speculatidoyt speculation nevertheleSsAs discussed above, speculation on
necessary facts does not permitdedbdiscovery nor an evidentidrgaring. More importantly,
does not demonstrate that atetcourt refusing discovery dinis issue would be AEDPA

unreasonable.

8 In McDonough, Justices Blackmun, Stevears] O’Connor concurring and Brennan and
Marshal concurring in the judgmimll agreed that implied & of a juror was a basis for

invalidating a jury’s verdict. The concurring ofns thus establish a majority of the Supreme

Court on that point,_See Danforth v.iMesota, 552 U.S. 264, 286, 287, 128 S.Ct. 1029, (20
Abdul-Kabrir v. Quarterman, 550 U.S. 22853-54, 127 S.Ct. 1654, (2007); Vasquez v. Hillg
474 U.S. 254, 261 n. 4, 106 S.Ct. 617, (1986) (figdunprecedented” an argument that a
statement of law by five justices, even if somsies were in disserijoes not carry the force
of law”); Horn v. Thoratec Corp., 376 F.363, 176 n. 18 (3d Cir.2004) (“Thus, on the state
requirement issue, Justice Breyer joined whigr four-member dissetd make a majority.”)

° Thatis, it is speculation whether this jusbias prompted her to engage in verdict
compromising, or whether she simply saw petigéids guilt on some counts despite her own
experiences. Moreover, whether other jurors comgsed their verdict because of this one ju
initially refusing to acquit is speculation. Resdent is now correct that no inquiry would be
permitted into compromise verdicts, as opposed to gobiag on account of the law which
precludes inquiry ito a jury’s deliberative process.
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Because, in the final analysis, taking iatount the entire context, the undersigned

cannot find the Court of Appeal to be AEDRAreasonable, Cullen v.ritiolster does not perm

discovery or an evidentiary hearing oe thoint of juror bias. Elmore, supra.
Final Disposition

It makes little sense not to drop the otheves so to speak, and keaa final ruling on the
merits of the petition. That is, if this court wecestart a ruling from satch on the merits of the
petition, such would involve a repetition of theabsis on the merits herein. Therefore, the
undersigned will recommend that the petition, viishone juror misconduct claim, be dentéd.
Conclusion

Petitioner makes colorable arguments conogrthe implied bias of Juror 12, but he hé
not shown that the decision of the statart®rejecting thosarguments was AEDPA
unreasonable. Therefore, IT IS HEREBY DERED that petitioner’'s motion for discovery
and/or evidentiary hearing is denied.

IT IS HEREBY RECOMMENDED that the pettn be denied. However, a Certificate
Appealability should issue on tigor misconduct (bias) claim.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636() Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judgé&mdings and RecommendationsXhy reply to the objections
shall be served and filed withfourteen days after service thie objections. The parties are
111
111
111

10" Although the petition purported to raiséet claims, i.e., prosecutorial misconduct and
ineffective assistance of coungaétitioner’'s counsel herein madelear that such were simply
arguments relating to the juror misconduct claamg not separate claims. See ECF 19 at 4.
Moreover, a claim that a state court failechtdd an evidentiarydaring, although potentially
relevant to a Pinholet analysis, is not a federal claim imdeof itself. The petition contains one
claim—that of juror bias.
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advised that failure to file objections within thgecified time may waivihe right to appeal the

District Court's order. Marter v. Yist, 951 F.2d 1153 (9th Cir. 1991).

Dated: April 20, 2015

/s/ Gregory G. Hollows

UNITED STATES MAGISTRATE JUDGE
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