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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RICHARD LOPEZ, No. 2:13-cv-01176 KIM AC P
12 Plaintiff,
13 V. FINDINGS & RECOMMENDATIONS
14 | J. KRIEG, et al.,
15 Defendants.
16
17 Plaintiff, a state prisoner proceeding gr seeks relief pursuant to 42 U.S.C. § 1983.
18 | This proceeding was referred to this court bgaldRule 302 pursuant to 28 U.S.C. 8§ 636(b)(1).
19 | Pending before the court are) @aintiff's motion for leave to amend his complaint to add
20 | defendants; (2) plaintiff's motioto file a supplemental complair{8) defendants’ motion to stay
21 | discovery; (4) plaintiff's motioto compel; (5) a motion to digss filed by defendants McDow,
22 | Feitcher, and Krieg; and, (6) a motion to dissifiled by Defendant Zamora. The court will
23 | address each motion in turn.
24 || 1. ProceduraHistory
25 On June 7, 2013, plaintiff commerkthe instant civil rights actioh.ECF No. 1. This
26 | court screened plaintiff's complaint on Aug&st2013 and found that it stated a colorable Eighth
27

! Plaintiff was afforded the benefit of thagon mailbox rule._See Houston v. Lack, 487 U.S.
28 | 266, 276 (1988).
1
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Amendment claim based on the denial of padé@itures while plaintiff was confined at the
Sierra Conservation CenterECF No. 12. Service of theroplaint was found appropriate for
defendants J. Krieg, W. Feitcher, T. McDamd L.D. Zamora based on their actions in
processing his inmate appeal related to the dehaértial denturesid. These Findings and
Recommendations were adoptadDistrict Judge Mueller on September 11, 2013. ECF No.
The pending motions to dismifked by defendants followed.

[l Allegations in the Complaint

While an inmate at the California Training Hig (“‘CTF”), plaintiff's inmate appeal for

partial dentures was partially granted on Au@®t2010. ECF No. 1 at 15. As a result, plain

was informed that all four quadrants of his nionéeded scaling/root planing before the partial

dentures could be falpated. _Id. While the first two qdeants were completed on July 16, 20
plaintiff did not finish the remaining two quadtarbefore he was transferred to the Sierra
Conservation Center.

Plaintiff received dental sapes at the Sierra ConsenatiCenter on or about Septemb
29, 2011. ECF No. 1 at 17. At this appointm@atintiff had his teeth cleaned and requested
partial dentures. Id. He was informed by deatists’ supervisor thdte would not receive
dentures because an inmate appeal granteditiégent institution dichot apply to the Sierra
Conservation Center. _ld. at 17-18.

Plaintiff then filed a series of inmate aggts complaining aboutetdenial of partial
dentures. According to the allegations in theptaint, defendant Krieg “set off the denial of

treatment” for partial dentures at the first levet@fiew of plaintiff’'s inmate appeal by indicatir

that plaintiff wanted the dentes for cosmetic purposes. ECF No. 1 at 3. In response to thi$

inmate appeal, plaintiff wasterviewed by defendant J. Krie§upervising Registered Dental
Assistant, on October 17, 2011. Id. Defendant Krieg denied plaintiff’'s inmate appeal beca
did not qualify for dentures based on CDCRigoguidelines since he had “nine occluding

posterior teeth.”_Id. The deion to deny plaintiff's inmatappeal at the first level of

2 Hereinafter referred to as “SCC.”
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administrative review was approved by defenddcDow, the Supervising Dentist. ECF No. 1

at 18.

Plaintiff pursued his inmate appeal to tlee@nd level of administrative review because

the CDCR dental policy cited the first level response caug#aintiff psychological problems
and “painful discomfort at night.” ECF No.at 7. Defendant Feitchegviewed plaintiff's
appeal issues as well as his unit health re€CtHIR”) and relied on the supervising dentist’s
December 22, 2011 assessment that plaintiff didjnatify for dentures because he had “morg
than seven occluding posterior teét ECF No. 1 at 20. As a rdsulefendant Feitcher denied
plaintiff's inmate appeal on January 12, 2012. BLF1 at 7. Plaintiftsserts that defendant
Feitcher denied his appeal without even congidesr mentioning plaintiff's pain and suffering
Id. at 3. Nor did defendant Feitcher give ddagation to obtaining fuhier dental studies to
verify that pain that plaintiff continued tuffer without the partiadentures._ld.

Next plaintiff filed his inmate appeal withe Office of Third Leel Appeals for Health
Care. ECF No. 1 at 7. This appeal wlasied on April 13, 2012 by defendant Zamora who
plaintiff also alleges violad his Eighth Amendment rights. ECF No. 1 at 3, 21-22.

By way of relief, plaintiff requests monetatgmpensation for pain and suffering as we
as the requested partial dentures. ECF No. 1 at 3.

[I. Motion to Dismiss by Defendants McDow, Feitcher, and Krieg

Defendants McDow, Feitcher, and Krietpfl a motion to dismiss pursuant to Rule
12(b)(6) of the Federal Rules of Civil Proceelgontending that plaiifit failed to allege
sufficient facts to state a cause of action for @eake indifference to hdental needs. ECF No
38-1 at 7-9. Defendant Krieg asserts that the denial of pdetdures was an appropriate
medical determination based on her objective observations of plaintiff, a review of his unit
record, and CDCR polices. Id.at In this vein, the allegatioms the complaint only establish
difference of opinion between the patient andttbating physician which does not, as a matte
law, establish an Eighth Amendnesolation. 1d. at 8. Moreovesince neither the second ng
third level of administrative regvs referred to “cosmetic reasons’aasasis for denial, she is nj

the actual and proximate caudeplaintiff's injury. Id.
3
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Defendants McDow and Feitcher both contdrat their administrative decisions in
denying plaintiff's inmate appeal were basedadull review of his subjective complaints, his

medical records, and CDCR policies and proceduiesed to dental careECF No. 38-1 at 8-9.

The facts alleged in plaintiff’'s complaint meragtablish a difference of medical opinion rather

than deliberate indifference to plaififig serious dental needs. Id.

Furthermore, all three defendants collectinatsert that they are entitled to qualified
immunity because their conduct did not violatdearly established constitutional or statutory
right and because no reasonable diemtovider would have grantguiaintiff's request for partial

dentures. ECF No. 38-1 at 11.

In a separately-filed notiag recent Ninth Circuit rulingdefendants McDow and Feitcher

argue that the Eighth Amendment claim againstrtishould be dismissed for failing to state a

claim because they did not interview or treatmgifi but relied insted on plaintiff's treating

dentist’s or defendant Krieg's deteinations that partial denturegere not medically necessary}

ECF No. 61 at 2-3 (citing PeraltaDillard, 744 F.3d 1076 (9th Cir. 2014)).

V. Motion to Dismiss by Defendant Zamora

Defendant Zamora filed a separate motion to dismiss pursuant to Rule 12(b)(6)
contending that the third levelsonse to plaintiff's inmate grievance, which she authored a

was attached to plaintiff's complaint, demonstrates that the derpartdl dentures was

carefully evaluated, medically appropriate, andsstent with CDCR policy. ECF No. 55-1 at| 7-

8. According to defendant Zamora, plaintiff's grievance was based on his misunderstandi
the results of his administrative grievance filethat California Training Facility. Id. at 7.
Defendant Zamora interpreted the grievance tgraated only to the extent that plaintiff would
receive all “pro-prosthetic services prior to @ali evaluation of the neddr prosthetics.” ECF
ECF No. 1 at 21 (Third Level Response authdrgdefendant Zamora). Thus, the denial of
plaintiff's inmate grievance was not the resultdefendant Zamora’s conscious disregard for
excessive risk to plaintiff’'s health, but waerely a difference of opinion between doctor and
patient. ECF No. 55-1 at 8. Defendant Zamosa akserts that she is entitled to qualified

immunity because her conduct did nlate a clearly establishedrstitutional or statutory righ
4
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and because no reasonable grievance reviewedvwawie granted plaintiff's request for partial
dentures. ECF No. 55-1 at 10.

V. Plaintiff's Oppositions to Motions to Dismiss

Plaintiff opposes the motion to dismiss dilby defendants McDow, Feitcher, and Krieg
by generally assertg that pro se pleadings must be ldgrconstrued. ECF No. 49 at 3. He
specifically argues that defentta Krieg and McDow misstat€eDCR dental policy pertaining

to the provision of prosthodonticsrgees. Id. at 7. Rintiff then cites Paratt v. Taylor, 451 U.

527, 554-55 (1981), overruled by Daniels v. Williams, 474 U.S. 327 (1986), for the propos

that 8 1983 relief encompasses negligent deprivabb@onstitutional rights. Id. at 11. Plaintiff

also attaches numerous exhiltdshis opposition includg the original comiaint, the motion to
dismiss, as well as CDCR regulations governirggfirodontics services adéntal care. Id. at
13-66.

Plaintiff also filed two additional, yetooiclusory, oppositions to this same motion to
dismiss._See ECF Nos. 58, 63. The only adui@rgument included therein is plaintiff's
assertion that defendants should o@tentitled to rely on new ahges in the law such as the
Ninth Circuit’s opinion in Peléa. ECF No. 63 at 1-2.

In a separately filed opposition to defenddamora’s motion, plaintiff appears to expa
the scope of his complaint to include a duecpss violation for failig to honor the already
granted grievance from the California Training kaci ECF Nos. 58 at 2, 64. With respect to
the Eighth Amendment claim, plaintiff allegémt defendant Zamora “took it upon oneself to
agree with other defendants rathi@an rely on trained knowledgkeeld in a respondeat position
to exercise unbias[ed]ly and gtanaintiff's medical/dental treatment.” _Id. Plaintiff contests
defendant Zamora'’s assertion that she is edtilequalified immunity because she knew or
should have known that her actionslated clearly establishedderal law. _Id. at 2-3.

VI. Defendants’ Reply to @position to Motion to Dismiss

Defendants McDow, Feitcher, and Krieg paut in their reply tht plaintiff did not
address their argument that the denial of hisgdaténtures amounted &odifference of medical

opinion and not an Eighth amendment violation.FEN®. 51 at 2. Plaiiff’'s argument that
5
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defendant Krieg misquoted CDCR policy in thenate grievance denial, does not establish ar
Eighth Amendment violation because even thealgadlicy proffered by @intiff demonstrates
that partial dentures were not dieally required._Id. at 4. Defelants contend that the remain
of plaintiff's legal arguments are neven relevant to the issues raised in the motion to dismi
Id. at 5. Lastly, defendants adshat since plaitiff did not address #ir qualified immunity
argument, he therefore “cannot refute a figdihat Defendants acted reasonably in denying
partial dentures that were not medically necessary.” 1d. at 6.

VIl. Standards Governing the Motions to Dismiss

The purpose of a motion to dismiss pursuarRule 12(b)(6) is to test the legal

sufficiency of the complaint. N. Star Int. Ariz. Corp. Comm'n, 720 F.2d 578, 581 (9th Cir.

1983). “Dismissal can be based on the lack obgnizable legal theonr the absence of

sufficient facts alleged under agnizable legal theory.” Baligri v. Pacifica Police Dep't, 901

F.2d 696, 699 (9th Cir. 1990). In order to suevdismissal for failure to state a claim, a

complaint must contain more tharfformulaic recitation of the eleamts of a cause of action;” it

must contain factual allegationsfistient to “raise a mht to relief above #speculative level.”

Bell Atlantic Corp. v. Twombly, 550 U.%$44, 555 (2007). “The phding must contain

something more ... than ... a statement of fdaetsmerely creates a suspicion [of] a legally
cognizable right of action.’ld., (quoting 5 C. Wright & AMiller, Federal Practice and
Procedure § 1216, pp. 235-236 (3d ed. 2004). “[Ajplaint must contain sufficient factual

matter, accepted as true, to ‘statelaim to relief that is plausibte its face.” _Ashcroft v. Igbal

556 U.S. 662, 678 (2009) (quoting Twombly, 550 tH70). “A claim hagacial plausibility
when the plaintiff pleads factual content thadwabk the court to draw the reasonable inference
that the defendant is liablerfthe misconduct alleged.” 1d.

In considering a motion to dismiss, the coutist accept as true the allegations of the

complaint in question, Hospital Bldg. Co.Rex Hospital Trustees, 425 U.S. 738, 740 (1976)

construe the pleading in the light most favorabléhe party opposing the motion and resolve

doubts in the pleader's favor. Jenkins vKMdithen, 395 U.S. 411, 421, reh'q denied, 396 U.S.

869 (1969). The court will “presuethat general allegations erabe those specific facts that
6
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are necessary to support the claim.” NatidBeganization for Women, Inc. v. Scheidler, 510

U.S. 249, 256 (1994) (quoting Lujan v. Deferglef Wildlife, 504 U.S. 555, 561, (1992)).

Moreover, pro se pleadings are held to a lessgaint standard than those drafted by lawyers.
Haines v. Kerner, 404 U.S. 519, 520 (1972).

The court may consider facts established bylstdhattached to the complaint. Durning

v. First Boston Corp., 815 F.2d 1265, 1267 (9th Cir. 1987). The court may also consider f
which may be judicially noticed, Mullis Wnited States Bankruptcy Ct., 828 F.2d 1385, 1388

(9th Cir. 1987); and matters of public recoraluding pleadings, orderand other papers filed

with the court, Mack v. South Bay Beer Distitors, 798 F.2d 1279, 1282 (9th Cir. 1986). The

court need not accept legal conclusions “cast iridhma of factual allegations.” Western Minin

Council v. Watt, 643 F.2d 618, 624 (9th Cir. 1981).

VIIl. Standards Governing Eighth Amendment Claim

In order to state a § 1983 claim fooktion of the Eighth Amendment based on

inadequate medical care, plaintifust allege “acts or omissions sufficiently harmful to evider

deliberate indifference to serious medical needs.” Estelle v. Gamble, 429 U.S. 97, 106 (1¢

“Dental care is one of the most important medical needs of inmates.” Ramos v. Lamm, 63

559, 576 (10th Cir.1980), cert. denied, 450 U.S. 104981) (cited with approval in Hunt v.

Dental Dept., 865 F.2d 198 (9th Cir. 1989). To pikwlaintiff must show both that his medig
needs were objectively seriousdathat defendants possessedficgently culpable state of

mind. Wilson v. Seiter, 501 U.S. 294, 299 (1991); McKinney v. Anderson, 959 F.2d 853 (¢

Cir. 1992) (on remand).
The requisite state of mind for a medicalici is “deliberate indifference.” _Hudson v.

McMillian, 503 U.S. 1, 4 (1992)The Supreme Court has definedery strict standard for

ACLS

ce
D76).
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“deliberate indifference.”_See Farmer v. Bnan, 511 U.S. 825 (1994). Neither negligence nor

civil recklessness is sufficient. Farmer, 515at 835, 836—37. Neither is it sufficient that a
reasonable person would have known of thearsthat a defendant should have known of the
risk. 1d. at 842. A prison official acts withldeerate indifference only ithe official knows of

and disregards an excessive risk to inmatdth and safety. Seelfdon v. County of Washoe,
7
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Nevada, 290 F.3d 1175, 1187 (9th Cir. 2002).

IX. Analysis of Motions to Dismiss

While defendants are correct that a défece of opinion between a prison medical
provider and an inmate-patient is not sufficienstiate an Eighth amenamt claim, the exhibits
attached to the complaint establish more. Tis level appeal responbg A. Wise, DDS from
the California Training Facility, viewed in the figmost favorable to pintiff and drawing all
reasonable inferences therefrom, provides that gfdnatd a dental priority code of two while aft

CTF. ECF No. 1 at 15. At theC®, plaintiff's dental priority ode was changed to a four which

only required him to have an annual examinatitth.at 17-18. The CTF appeal response further

indicates that plaintiff'slental treatment plan “consists ouf quadrants of &ting/Root Planing
before partial dentures can be fabricated.” Gabntrary to the asseotis of defendant Zamora,
nowhere in this appeal response does it explairpthattiff's need for partial dentures will be
evaluated only after heceives all the pre-prosthetic serviegesis treatment plan. Therefore,
the exhibits attached to the complaint estalbdiglifference of opinion be&een dental treatment
providers — not merely between a provider theplaintiff — concerning plaintiff's need for
partial dentures.

However, a difference of medical opinioreigually insufficiento state an Eighth

Amendment claim for relief._See Toguchi v. Chung, 391 F.3d 1051 (9th Cir. 2004); Jackson v.

Mclintosh, 90 F.3d 330, 332 (9th Cir. 996). “Raxt, to prevail on a claim involving choices
between alternative courses of treatment, a prisonershagt that the chosen course of
treatment ‘was medically unacceptable under theipistances,” and was chosen ‘in conscious
disregard of an excessive risk to the prisnleealth.” Toguchi, 391 F.3d at 1058 (quoting
Jackson, 90 F.3d at 332). Even assuming theefigrtine allegations in the complaint fail to
establish that defendants actea¢amscious disregard of an excesgig to plaintiff's health in
deciding not to provide him witpartial dentures. Plaiiff merely alleges that the failure to
provide him with partial dentes caused him psychological deteimh and painful discomfort at
night. ECF No. 1 at 7. Neither of those alleged sifiects rises to the lelef an excessive risk

to plaintiff's health. _Compare Hearns v. Terhune, 413 F.3d 103€{9tR005) (reversing the
8
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dismissal of a § 1983 complaint a@iag a lack of drinkable watevhen the temperatures in the
prison yard regularly exceeded one hundred degree because this constituted a sufficiently
risk to an inmate’s health and safety tatsta cause of action under the Eighth Amendment).
Therefore, the undersigned recommends gramkirigndants’ motion to dismiss on this bésis.

In light of the above recommendation, thedersigned finds it unnecessary to address
defendants’ alternative argument that theg entitled to qualified immunity.

X. Plaintiff's Motion for Leave to Amend

In his motion for leave of court to add nanplaintiff appears to seek to amend his
complaint by adding Dr. Col, an optometrist, ahdSt. Clair, M.D. as additional defendants in
the present action. ECF No. 52 at 2. Plaipiivides no explanation as to how these putativ
defendants were involved in his dental treatment. In facexhibits attached to the motion
indicate that Dr. Col evaluated plaintiff Movember 2013 and diagnosed him with a mild
cataract. ECF No. 52 at 7. J. St. Clair depiaehtiff's Second Level Response to a health cs
appeal related to his vasi needs._ld. at 8.

XI. Defendants’ Opposition to Motion to Amend

Defendants oppose plaintiff's motion to amend on the grounds that he failed to com

with the Local Rules by not attaching a propoaetended complaint. ECF No. 57 at 2-3.

seriol

ply

Joinder of the two-named additional defendantdse improper according to defendants becquse

the claims do not arise out of the same tatien and because there are no common legal or
factual questions involved. Id. at 4.

XIl.  Standards Governing Leave to Amend

If the Court finds that a complaint shoulddiemissed for failure to state a claim, the

Court has discretion to dismiss with or aut leave to amend. Lopez v. Smith, 203 F.3d 117

1126-30 (9th Cir. 2000) (en banc). Leave to anshalld be granted if @ppears possible that

the defects in the complaint could be correctede@afly if a plaintiff ispro se._Id. at 1130-31;

2,

% The court therefore finds it unnecessaryddrass defendant McDow’s and Feitcher’s argument

that they should be dismissed from this actioth@nbasis of the Ninth Circuit’s recent opinion
Peralta v. Dillard, 744 F.3d 1076 (9th Cir. 2014).

9
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see also Cato v. United States, 70 F.3d 1103, 110&{2th995) (“A pro sditigant must be

given leave to amend his or her complaing aome notice of its deficiencies, unless it is
absolutely clear that the deficiencies of thenptaint could not be cured by amendment.”) (citi

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987)). However, if, afteruta@fsideration, it

is clear that a complaint cannot be cured by amemt, the Court may siniss without leave to

amend. Cato, 70 F.3d at 1005-06.

Five factors are frequently used to assesgtbpriety of whether leave to amend should

be granted: (1) bad faith, (2) undue delay pi@judice to the opposinarty, (4) futility of

amendment; and (5) whether plaintiff has previpasnended his complaint. Allen v. City of

Beverly Hills, 911 F.2d 367, 373 (9th Cir. 1990})ifay Ascon Propertiesnc. v. Mobil Oil Co.,

866 F.2d 1149, 1160 (9th Cir. 1989)). “Futilalone may be grounds for denying leave to
amend._See Steckman v. Hart Brewing, 1h43 F.3d 1293, 1298 (9th Cir. 1998); see, e.q., [

Programs, Ltd. v. Leighton, 833 F.2d 183, 18® @ir. 1987) (quoting Klamath—Lake

Pharmaceutical Ass'n v. Klamath Medical SesMBureau, 701 F.2d 1276, 1293 (9th Cir. 1983).

XIIl.  Analysis of Motion to Amend

ng

CD

N—r

Here, the court could grant plaintiff leateeamend based on his motion to add defendants

or based on the dismissal of hisygaaint for failure to state a chai Turning first to plaintiff's
motion for leave to amend, the court notes thaingff has failed to comply with Local Rule
137(c) by not filing a proposed amended complaint contemporaneously with the motion fo
to amend. While normally such altae to comply with proceduralles would result in a denid
of the motion without prejudice, here there are additional factors warranting a denial with
prejudice.

Plaintiff's attempt to join these additionalfdadants is not proper because the claims
not arise out of the same transawctor occurrence. Fed. R. Civ. P. 20(a)(2)(A). There is a tv
year gap between the allegations against thendafés and plaintiff’s comaints against Doctor
Col and St. Claire. Nor is therany question of law or factmonon to all defendants. Fed. R.
Civ. P. 20(a)(2)(B). “Unrelated claims againdtetient defendants belong in different suits, n¢

only to prevent the sort of morass [a multiplaiti, multiple defendant] suit produce[s], but als
10
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to ensure that prisoners pay the required filing fees-for the Prison Litigation Reform Act linj

3 the number of frivolous suits or appeals #rat prisoner may file without prepayment of the

required fees.”_George v. Smith, 507 F.3d 605, 6@Y Cir. 2007) (citing 28 U.S.C. § 1915(Qg)).

Thus, the proposed amendment in this easeld be futile. The undersigned therefore
recommends denying with prejad plaintiff's motion for leave to amend his complaint by
adding defendants Col and St. Clair.

However, the undersigned nonetheless recommibiadiplaintiff's complaint should be
dismissed with leave to amend. At presémg,factual allegations in the complaint are
insufficient to establish a cograble legal theorySee Balistreri, 901 F.2d at 699. However,
plaintiff may be able to amerds complaint for inadequate dahtare to state sufficient facts
under a cognizable legal theory. Therefore, itasabsolutely clear that the noted deficiencie
could not be cured by amendment. See Cato, 70 F.3d at 1106. Moreover, the five Allen f
suggest that leave to amendipropriate._Allen, 911 F.2d at 373. The Court is unable to fir
that plaintiff, appearing pro sacted in bad faith or causeddue delay. Moreover, defendants
have not been prejudiced as a result of this litigation in light of the undersigned’s
recommendation to stay discovery. As to the foartt fifth factors, plaintiff has not had a pric
opportunity to amend his pleading. Nor can tbertsay at this prelimary juncture that
allowing plaintiff to file an amended complawvould be futile. Tkrefore, the undersigned
recommends dismissing plaintiff's mplaint with leave to amend.

XIV. Plaintiff's Motion to File a Supplemental Complaint

On January 16, 2014, plaintiff filed a motitnfile a supplemental complaint with
additional evidence from another inmate wias confined, at one time, to the Sierra
Conservation Center. ECF No. 3Blaintiff asserts that thedditional evidence supports and
establishes “collective gégence throughout the CDC prison systerd. at 2. In light of the
above recommendation to dismiss plaintiff smg@aint with leave tamend, the undersigned
further recommends denying the motiorstgpplement the complaint as moot.

XV. Defendants’ Motion to Stay Discovery

On February 3, 2014, defendants McDow, Feitched Krieg moved to stay discovery,
11
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the interests of judicial economy, and on thedsathat defendants’ motion to dismiss was
potentially dispositive of the entire caseutd be decided absent additional discovery, and
plaintiff would not beprejudiced by granting dhe stay. ECF No. 40.

XVI. Plaintiff’'s Opposition to Motion to Stay

In response, plaintiff filed a voluminowgposition totaling almost 100 pages including
exhibits that pertain to entirely separate complabisut issues unrelatedhe dental treatment
ECF No. 44 at 6-51. Plaintiff sent additional elated attachments to his opposition on Febrd
14, 2014. ECF No. 46. The only responsive parbf plaintiff's opposition concerns his
outstanding interrogatory request for a mailing addifor defendant Zamora in order to effect
service of process. However, defendantigled plaintiff withan updated CDCR mailing
address for defendant Zamora on February 7, 28dishe has now been served. See ECF |
47 at 3, 48.

XVII. Plaintiff's Motion to Compel

Plaintiff also filed a separate motion seekiogompel defendants tespond to plaintiff's
interrogatories propounded on January 21, 2014. EE&CH9 at 2, 4-6. Plaintiff argues that thg
information requested in discovery is necess$aryhe court “to determine whether defendants
are certified medical employees byguéated laws within the State Galifornia.” Id. at 2.

XVIIl. Defendants’ Opposition to Motion to Compel

Defendants oppose the motion to compel orgtbends that plaintiff's discovery reques

was premature because defendants had not yetfl@hswer to the complaint nor had the co

issued a discovery and scheduling order. ECFa2at 2-4. Defendanédso assert that the

motion is premature because the court has nauled on plaintiff’s motion to stay discovery. Id.

at 4. Plaintiff also failed to comply with the meet and confer requireaidtile 37(a)(1) of the
Rules of Civil Procedure prior to filgnthe motion to compel._Id. at 3.

XIX. Standards Governing Motion to Stay

A party may seek a protective order thtatys discovery pending resolution of a
potentially dispositive motion such as a motion to dismiss pursuant to Federal Rule of Civi

Procedure 12(b)(6). See, e.q., Wenger v. Men82 F.3d 1068, 1077 (9th Cir. 2002) (affirm
12
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district court's grant of protective order staying discovery pgnaisolution of motion to dismis

filed pursuant to Federal Rule of Civil Procedig$b)(6)). District courts may exercise “wide

discretion in controlling discovery.” Littlhe. City of Seattle, 863 F.2d 681, 685 (9th Cir. 1988).

The Ninth Circuit Court of Appealhas held that in a contextafpending motion to dismiss for|
failure to state a claim on which relief can be ¢gdna district court may enter a protective or

staying discovery, on a showing@bod cause, when the distrodurt “is convinced that the

plaintiff will be unable to state a claim foglief.” Wood v. McEwen, 644 F.2d 797, 801 (9th Ci

1981) (per curiam) (emphasis added) (affirmingrabistourt's protectiverder staying discovery
in light of a pending motion to dismiss where ‘fia@vas a real questiomhether the plaintiff's
claim presented a substantive basis for vacatimgpa judgment and platiff at no time alleged

that any prejudice resulted from the ordeext. denied, 455 U.S. 942 (1982); accord Wenger

282 F.3d at 1077.

However, the Ninth Circuit Court of Appeahas not announced a clear standard agai
which to evaluate a request or motion to stesgovery in the face of a pending, potentially
dispositive motion. However, fed# district courts in Califor@i, including this court, have

applied a two-part test when evaluating sucbcuest for a stay. Lowery v. F.A.A., 1994 WL

912632, *3 (E.D.Cal.1994). First, the pending motiaust be potentially dispositive of the
entire case, or at leadispositive on the issue at which diseoyis aimed._Id. Second, the cou
must determine whether the pending, potentiditpositive motion can be decided absent
additional discovery. Id. If the moving partytiséies these two prongs, the court may issue a
protective order._Id. Discovery should proceed if either prong dégtes not met. Id.

XX. Analysis of Discovery Motions

A. Motion to Stay

Here, defendants satisfy both requirementsavfery. First, their motion to dismiss is
dispositive of the entire case against all defendants. Second, the motion to dismiss can b
adjudicated without resort to atidnal discovery. In light othis court’s recommendation on th
motions to dismiss and after consideringfdors in_Lowery, the undersigned recommends

granting defendants’ motido stay discovery.
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B. Motion to Compel

The undersigned further recommends denyiagnpff’'s motion to compel as moot in
light of the above recommendation concerrdefendants’ motion to stay discovery.
XXI.  Conclusion

IT IS HEREBY RECOMMENDED that:

1. The motion to dismiss filed by defendakeitcher, Krieg, and McDow (ECF No. 38
be granted;

2. Defendant Zamora’s motiondaésmiss (ECF No. 55) be granted;

3. Plaintiff’'s complaint (ECF No. e dismissed with leave to amend;

4. Plaintiff shall file a first amended complalimited to allegation®f inadequate dental

care at SCC within twenty-eight days of therlt$tcourt’s review an@doption of these Finding
and Recommendations;

5. Plaintiff's motion to amend themplaint (ECF No. 52) be denied;

6. Plaintiff's motion to file a supplement@mplaint (ECF No. 35) be denied as moot;

7. The motion to stay discovery filed by defendants Feitcher, McDow, and Krieg (E
No. 40) be granted,;

8. Plaintiff’'s motion to compel (ECF No. 59) be denied as moot.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuarthi provisions of 28 U.S.C. § 636(B) Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be served and filed withoufteen days after service of the objectioDsie to
exigencies in the court’s calendar, nextensions of time will be granted.The parties are
i
i
i

I
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advised that failure to file objections within thgecified time may waivihe right to appeal the

District Court’s order._Martinew. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: July 18, 2014 _ ~
m.r:_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTRATE TUDGE
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