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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JEFFREY E. WALKER, No. 2:13-cv-1193 WBS AC P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

MOHADJER, et al.,

Defendants.

l. Introduction

Plaintiff Jeffrey E. Walker is a formerade prisoner previousiyncarcerated under the
authority of the California Department of Corieas and Rehabilitatio(CDCR). Plaintiff is
currently a civil detainee in Chiaga State Hospital. See ECONL16. Plaintiff proceeds pro s
and in forma pauperis with this civil righaiction filed pursuant to 42 U.S.C. § 1983.

This action proceeds on plaintiff's Second émded Complaint (SAC) filed September
2013! See ECF No. 33. Upon screening the SAGamt to the Prison Litigation Reform Acf
(PLRA), 28 U.S.C. 1915A(a), this court founcktallegations therein sufficient to state

! Unless otherwise noted, patitier’s filing dates referencéerein are based on the prison
mailbox rule, pursuant to which a douent is deemed served or filed on the date a prisoner
the document (or signs the proof of service,télpand gives it to prison officials for mailing.
See Houston v. Lack, 487 U.S. 266 (1988) (estaiblisprison mailbox rule); Campbell v. Heni
614 F.3d 1056, 1059 (9th Cir. 2010) (applying the maillubx to both state and federal filings
by prisoners).
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cognizable claims for deliberate indifferenceptaintiff’'s serious mental health needs, in
violation of the Eighth Amendment, againstetelants Mohadjer, Fiallos, Strayhorn, Sheldon

Mathis, White, and Demps. See ECF No. 37.

Presently pending is defendants’ motion for summary judgment, premised on the alleged

failure of plaintiff to exhaust his administige remedies. See EQ¥o0. 113. This matter is

referred to the undersigned United States MeggistJudge pursuant to 28 U.S.C. 8 636(b)(1)(B)

and Local Rule 302(c). For the reasons thivig this court recommends that defendants’

motion for summary judgment lgganted and that thection be dismissed without prejudice.

1. Background

As alleged in the SAC, plaintiff wasaimsferred on December 29, 2012 from the Crisig

Center Treatment Team at Lancaster State Ptastire Enhanced Outpatient Program (EOP)
the California Medical Facility (CMPF). Plaintiff was transferred for the purpose of receiving
specialized mental health tte@ent, including treatment for post-traumatic stress disorder
(PTSD). In January 2013, plaintiff met wittsHCMF Interdisciplinary Treatment Team (IDTT
which included defendant psychiatrist Dr. Fba|] defendant clinicia Strayhorn, and defendant
correctional counselor Sheldon. Plaintiff allegest the IDTT refused to order the treatment
recommended for him by Lancaster State Priaad,refused to recommend that plaintiff be
housed in a single cell.

Plaintiff alleges that hevas removed from EOP and moved to CMF’s T-wing housing
unit where he was assigned to defendant psychiBtristohadjer. Plaintiff asserts that defend
Mohadjer and defendant psycleheMathis refused to provideém adequate care resulting in
plaintiff having a panic attack in June 2013 anth@p@ssigned to suicide ¥ in the crisis unit
headed by defendant psychiatiist White. Plaintiff alleges thatefendant White told him that
he was going to take plaintiff off suicide wattbspite plaintiff’'s entreaties to remain. In

I

2 There is some disagreement in the recordthér plaintiff arrived at CMF on December 27 or

December 29, 2012. Plaintiff alleges in the SAGt he was transferred to CMF “around Dec
— 2012 or so.” See ECF No. 33 at 8. As disaligsdow, defendants’ quiry into plaintiff's
administrative appeals commenced with a search date of December 27, 2012.
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response to defendant White’scaston and the alleged inattean of defendant correctional
officer Demps, plaintiff attempted suicide.

Plaintiff contends that each defendant wdsbdeately indifferento his serious mental
health needs, causing plaintiff further psychatagjstress and physical harm. Plaintiff seeks
“immediate removal from prison environment aralje] sent to outside meal health hospital,”
ECF No. 33 at 6 (with minor ed)ts‘policy change concerningTSD patients who suffer from
sex abuse,” id.; compensatory and punitive dgsaeach in the amouritone million dollars;
and preliminary injunive relief, id.

Defendants answered the complaint on March 26, 2015. ECF No. 83. Discovery
commenced shortly thereafter, see ECF No. 86tHmsitourt later stayed discovery pending
resolution of defendants’ rtion for summary judgmeritsee ECF No. 105. Defendants filed t
instant motion on February 25, 2016, seekingmary judgment on the ground that plaintiff
failed to exhaust his administrative remedasall of his claims pending in this action.
Following several extensions of time, plaintiff filed his opposition on August 19, 2016. EC
123. Defendants filed their rgpdbn August 29, 2016. ECF No. 124.

Ill. Legal Standards

A. Legal Standards for Exhausting Administrative Remedies

“The Prison Litigation Reform Act of 1995I(RA) mandates that an inmate exhaust
‘such administrative remedies as are awddabefore bringing suto challenge prison
conditions.” Ross v. Blake, 136 S. Ct. 185854-55 (June 6, 2016) (quoting 42 U.S.C. 8
1997e(a)). “There is no question that exhauwsis mandatory under the PLRA[.]”_Jones v.
Bock, 549 U.S. 199, 211 (2007) (citation omittede(@ with approval in Ross, 136 S. Ct. at
1856). The exhaustion requirement is based omtpertant policy concern that prison official

should have “an opportunity to rége disputes concerning the egise of their responsibilities

® Defendants’ initial motion for summarnydgment, filed July 14, 2015, see ECF No. 99, was
vacated without prejudice by order filed Decembg, 2015, due in part to plaintiff's lack of
access to his legal materials, see ECF No. Ellowing assurance by the Office of the
California Attorney General that plaintiff appeatedchave all of his necessary legal document
see ECF No. 111, defendants filed the instamtion for summary judgment, ECF No. 113.
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before being haled into court.”_Jones, 549 .lat 204. The “exhaustion requirement does not

allow a prisoner to file a complaint addregsnon-exhausted claims.” Rhodes v. Robinson, ¢

F.3d 1002, 1004 (9th Cir. 2010); McKinney v. Carey, 311 F.3d 1198, 1199 (9th Cir. 2002)

curiam) (“a prisoner does not comply with [teehaustion] requirement by exhausting availabje

remedies during the courséthe litigation”).

Regardless of the relief sought, a prisoner mpussue an appeal through all levels of a
prison’s grievance process as long as some renaeayins available. “The obligation to exhal
‘available’ remedies persists as longsage remedy remains ‘available Once that is no longer
the case, then there are no ‘remedies . . . available,” and the prisoner need not further pur

grievance.”_Brown v. Valoff, 422 F.3d 926, 935 (@in. 2005) (original emphasis) (citing Boot}

v. Churner, 532 U.S. 731, 739 (2001)). “The dityit to 8 1997e(a)’s mandate is the one bak
into its text: An inmate need exhaust only sadministrative remediess are ‘available.”
Ross, 136 S. Ct. at 1862.

Thus, “an inmate is requiréd exhaust those, but only tleygrievance procedures that
are ‘capable of use’ to obtaisome relief for the action compteed of.” Ross, 136 S. Ct. at
1859 (quoting Booth, 532 U.S. at 738). The Sugré€urt has clarified that there are only
“three kinds of circumstances in which anmaxistrative remedy, although officially on the
books, is not capable of use to obtain relief.”s®a@t 1859. These circumstances are as follc
(1) the “administrative procedure .. operates as a simple desad — with officers unable or
consistently unwilling to provide any relief togageved inmates;” (2) the “administrative sche
.. . [is] so opaque that it becomes, practicallyadng, incapable of use . . . so that no ordinat

prisoner can make sense of whatemands;” and (3) “prison admstiators thwart inmates fron
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taking advantage of a grievance process througthmation, misrepresentation, or intimidation.”

Id. at 1859-60 (citations omitted). Otheaththese circumstances demonstrating the
unavailability of an administrative remedyetmandatory language of 42 U.S.C. § 1997e(a)
“foreclose[es] judicial discretion,” which “meaascourt may not excuse a failure to exhaust,
even to take [special] circumstanceiaccount.”_Ross, 136 S. Ct. at 1856-57.
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The PLRA also requires that prisonersanlgrieving their appeal, adhere to CDCR'’s

“critical procedural rules.”_Woodford v.dd, 548 U.S. 81, 91 (2006). “[I]t is the prison’s

requirements, and not the PLRA, that defirelbbundaries of proper existion.” Jones, 549 al
218% In 2013, when plaintiff filed his relevagtievance, CDCR regulations required, as now|
that “all appeals are subject to a third levkteview, as described in section 3084.7, before
administrative remedies are deemed exhaustédl” Code Regs. tit. 15, § 3084.1(b). In 2013
now, an appeal could be “rejected” for severaboms, including the failure to submit an appe
“on the departmentally approved appeal fornas,“at an inappropriateevel bypassing required
lower level(s) of review.”_Id. § 3084.6(b)(14L5). An appeal could also be “cancelled” for
several reasons, inclugj “[tlhe inmate . . . continues Bubmit a rejected appeal while
disregarding appeal staff's preus instructions to correct the appeal,” and the “[t]ime limits f
submitting the appeal are exceeded even thowgmthate or parolee had the opportunity to
submit within the prescribed timemwmstraints.”_Id., 8 3084.6(c)(3), (4).

Failure to exhaust administrative remediesnsaffirmative defense that must be raised

defendants and proven on a motion for sunymatgment. _See Albino v. Baca, 747 F.3d 116
1172 (9th Cir. 2014), cert. denied sub nomotBe. Albino, 135 S. Ct. 403 (2014). If a court

concludes that a prisoner failemlexhaust his available adnstriative remedies, the proper

remedy is dismissal without prejudice for faduo state a claim upon which relief may be

granted._See Albino, 749 F.3d at 1169; Mrdderrera, 427 F.3d 1164, 1175-76 (9th Cir. 200%);

Jones, 549 U.S. at 223-24.

B. Legal Standards for Summary Judgment

The Ninth Circuit has laid out the analytiegdproach to be takday district courts in

, as

al

or

A4
N—r

assessing the merits of a motion for summarynuelyt based on the alleged failure of a prisoner

I

* The Ninth Circuit recently held that if a poiger fails to comply witta prison’s procedural
requirements in pursuing his agpéut prison officials addss the merits of the appeal
nevertheless, then the prisoner is deemed to &avausted his available administrative remeg
See Reyes v. Smith, 810 F. 3d 654 (9th Cir. Jan. 12, 2016). “[l]f prison officials ignore the
procedural problem and render a decision on thé&srarthe grievance aach available step of
the administrative process,” then the prisonerdrhausted “such admimigtive remedies as ar
available” under the PLRA. Id. at 658.
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to exhaust his administrative remedies. Adaeth in Albino, 747 F.3d at 1172 (citation and

internal quotations omitted):

[T]he defendant’s burden is to prove that there was an available
administrative remedy, and thatetlprisoner did not exhaust that
available remedy. . . . Once the defant has carried that burden,
the prisoner has the burden of progue. That is, the burden shifts

to the prisoner to come forward with evidence showing that there is
something in his particular case that made the existing and
generally available administrativemedies effectively unavailable

to him. However, . . . the ultimaburden of proof remains with the
defendant.

Summary judgment is appropriate whenniaving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.” _Numsg Home Pension Fund, Local 14

v. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of matesah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogaémswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissible evidemsapport the fact.” Fed. R. Civ. P. 56
©@D)A), (B).

When the non-moving party bears the burdepro6f at trial, “the moving party need
only prove that there is an absence of ewigeio support the nonmovimarty’s case.”_Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

ng

Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party’s cas@daon which that party will bear thrirden of proof at trial. See
Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element g
nonmoving party’s case necessaryders all other facts imneaial.” 1d. In such a

circumstance, summary judgment should be grantedpfsy as whatever isefore the district
6
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court demonstrates that the stamidi@r entry of summary judgment is satisfied.”_Id. at 323.

If the moving party meets its initial respdmsty, the burden then shifts to the opposing

party to establish that a genuissue as to any material fact @ally does exist. See Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 A%, 586 (1986). In attempting to establish the

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is qgiired to tender evidence of specifacts in the form of affidavits, and/or
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Moreover, “[a] [p]laintif's verified complaint

may be considered as an affidavit in oppositioaummary judgment if it is based on persona

knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 1122,

1132 n.14 (9th Cir. 2000) (en baric).
The opposing party must demonstrate that theifie@dntention is material, i.e., a fact that

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnwe, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugeemiine, i.e., the @ence is such that a

reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Computefrs,

Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establidhe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifiator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

> |n addition, in considering a dispositive tiom or opposition thereto ithe case of a pro se
plaintiff, the court does not require formal auttieation of the exhibitattached to plaintiff's
verified complaint or opposition. See Feas. Goodale, 342 F.3d 1032, 1036 (9th Cir. 2003)
(evidence which could be maddmissible at trial may be cadsred on summarjudgment);
see also Aholelei v. Hawaii Dept. of RiglSafety, 220 Fed. Appx. 670, 672 (9th Cir. 2007)
(district court abused its dis¢i@n in not consideng plaintiff's evidence at summary judgment
“which consisted primarily of litigation and administrative documents involving another prigon
and letters from other prisoners” which evidenoeld be made admisde at trial through the
other inmates’ testimony at trial); see Ni@hcuit Rule 36-3 npublished Ninth Circuit
decisions may be cited not for precedent bumdacate how the Court of Appeals may apply
existing precedent).

7
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the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U .S. at 587 (citations omitted).

In evaluating the evidence to determine whethere is a genuine isswf fact,” the court
draws “all reasonable inferencagpported by the evidence in favor of the non-moving party.|

Walls v. Central Costa County dmsit Authority, 653 F.3d 963, 966 (9th Cir. 2011) (per curiam).

It is the opposing party’s obligan to produce a factual prediedtom which the inference may

be drawn._See Richards v. Nielsen Freighes, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 198p),
aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finattydemonstrate a genuine issue, the opposing
party “must do more than simply show that thersome metaphysical doubt as to the material
facts. . . . Where the record takas a whole could not lead a caual trier of fact to find for the
nonmoving party, there is no ‘gemei issue for trial.””_Matsusta, 475 U.S. at 587 (citation
omitted).

In applying these rules, district countsist “construe liberally motion papers and
pleadings filed by pro se inmates and ... a\apglying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20H@)wever, “[if] a party fails to properly

support an assertion of fact or fails to propeadidress another partyassertion of fact, as
required by Rule 56(c), the court yna. . consider the fact ungisted for purposes of the motion
...." Fed. R. Civ. P. 56(e)(2).

IV. Facts

Unless otherwise noted, the court finds tHeWing facts, pertinent to administrative
exhaustion, to be undisputéd:

o Plaintiff was transferred to the Califoa Medical Facility (CMF) on December 27
or 29, 2012. (See n.2, supra.)

. At all times relevant to this action,gotiff was a prisoner at CMF, and all

defendants worked at CMF.

® These facts are drawn from defendantfeshent of undisputed facts, ECF No. 113-3,
including the supporting declaras and exhibits, ECF Nos. 143Decl. of R. Robinson), and
ECF No. 113-5 (Decl. of W. Harrisand review of plaintiff’'s vefied SAC, ECF No. 33, verifie(
opposition, ECF No. 123, and exhibits attached thereto.

8
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o Plaintiff commenced this federal civights action by filing his initial complaint
on June 12, 2013. See ECF No. 1. Plaintifread therein that he had exhausted his
administrative remedies. Id. at 3.

. Plaintiff filed the operative Second Amged Complaint (SAC) in this action on
September 9, 2013. See ECF No. 33. Plaiatiffrred therein that he had exhausted his
administrative remedies. Id. at 3.

J Of the appeals submitted by plathturing the period December 27, 2012 throl
September 9, 2013 (the date plaintiff filed hisCGAonly the following appeal was both releva
to the allegations of the SAC and lagshausted through Third Level Review (TLRjee ECF
No. 113-4 at 9:

Appeal Log No. CMF-HC-13-038337 (health care appeal,
reflecting the allegations in pliff's SAC but naming only Dr.
White): Submitted by plaintiff oduly 11, 2013; received for First
Level Review (FLR) on July 1&013; denied at FLR on August
22, 2013; denied at Second Lewtview (SLR) on October 10,
2013; and denied at TLR on March 5, 2014.

J R. Robinson, Chief of the Inmate Correspondence and Appeals Branch, Cal
Correctional Health Care Services, avers thaewewf all plaintiff's gpeals, as tracked by the
computer database known as the Health Gapmeals and Risk Tracking System (HCARTS),
reveals that plaintiff “did not file any healtare appeals that were accepted for review at the
third level between December 27, 2012, and &aper 9, 2013,” and “did not submit a grieval
at the third level that was screened loetween December 27, 2012, and September 9, 2013
Decl. of R. Robinson, ECF No. 113-4 at 2-3, 11 8-9.

J R. Robinson further avers thateeant Appeal Log No. CMF-HC-13-03833Was

submitted at the third level of review on January 21, 2014, and denied on March 5, 2014,

’ The following disability appeals submitted by ptifrduring this period are not relevant to th
action, see ECF No. 113-4 at 9, 11-3:

Appeal Log No. CMF-ADA-13-001034 (disability appeal)

(verifying plaintiff's hand disability. Received for FLR on July 2,

2013; closed as “complete” on July 5, 2013.

Appeal Log No. CMF-ADA-13-00105%isability appeal, grounds

not noted): Received for FLR on September 5, 2013; closed on

September 9, 2013 although designated “pending.”

9
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after Plaintiff filed his second amended cdanmt on September 9, 2013.” Id. at § 10.

. W. Harris, Appeals Coordinator at Ct¢ Health Care Appeals Office, avers
generally that “[w]hen an inmate submitsealth care appeal that does not comply with
regulations governing the appg@abcess, the Appeals Coordinatall screen and return the
appeal, assign it a log number for tracking psgsy and provide the reason for screening with
instructions on how to correct thefect if possible.”Decl. of W. HarrisECF No. 113-5at 2, {
8. Harris identifies three of plaintiff's healtlare appeals, submitted during the relevant time
that were screened out by the CMF Appeals Office.

. Plaintiff relies on the following twopgpeals in support of his contention that he

attempted to exhaust his adminggive remedies were unavailable:

Appeal Log No. CMF-HC-13-038337: Discussed above.
(See Oppo., ECF No. 123 at 5-11.)

Appeal Log No. CMF-M-13-0271®: Wide-ranging appeal
challenging, inter aliathe events of Jun2013 described in the
SAC, including the alleged delitste indifference of defendant
Mohadjer. Submitted for FLR on October 6, 2013; initially
rejected; accepted for FLR on ©Ober 16, 2013; partially granted

8 According to Appeals Coonattor Harris, the following relevant health care appeals subm
by plaintiff during the identifiegberiod were screened out foetfollowing reasons, see Harris
Decl., ECF No. 113-5 at 2-3, 8 (withinor edits, and emphasis added):
A. Inmate Walker submittedppeal CMF SC-13-000599 on July
17, 2013 as a staff complaint. The appeal, however, was
determined not to meet the criteria of a staff complaint and was
instead processed as health care appEa.appeal was ultimately
accepted as appeal CMF-HC-13-038337] ]
B. Inmate Walker submitted appeal CMF HC-13-38354 on July 22,
2013. In the appeal, Plaintiff requested a referral to an outside
hospital for sex abuse, just asiRtiff had requested in accepted
appeal_CMF HC 13038337. . .. The appeal was cancelled at the
first level and wascreened out as a duplicate.
C. Inmate Walker submitted appeal CMF HC-13038646 on
September 3, 2013. In the appeRBlaintiff alleged that Staff
Psychiatrist Hamilton falsified documents. At the first level of
review on September 26, 2013,etlappeal was canceled and
returned to inmate Walker. InteaWalker was informed that the
appeal was being canceled and returned to him because he had
previously filed an appeal regarding the same issue that was also
canceled. Inmate Walker was informed that he could submit a
request to reverse the cancellation of the appeal.
® This appeal does not appear to be induaimong the appeals identified by R. Robinson an
W. Harris. This apparent omission is not, howeweevant to the coud’analysis. Defendants

address the appeal in their reply.
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on FLR on November 11, 2013; rejected at SLR on December 11,
2013. (See Oppo., ECF No. 123 at 12-7.)

V. Analysis

Having reviewed the evidence described abthecourt finds that defendants have me

their burden of proving that administrative remeduese generally available to plaintiff at CMF
but that plaintiff did not timelyxhaust his administrative remedies in this action. _See Albin
747 F.3d at 1172. The burden now shifts to pi&ito “come forward with evidence showing
that there is something in his particular ctet made the existing and generally available
administrative remedies effectivalyavailable to him.”_ld.

Plaintiff's deliberate indifference claimsagst defendants encompass the period Jan
to June 2013. Significantly, plaifits first effort to articulateand pursue those claims was set
forth in his original complairfiled in this federal civil righg action on June 12, 2013. Plaintiff
submitted his only relevant and fully exhausaeldhinistrative grievance, Appeal Log No. CMF
HC-13-038337, on July 11, 2013, one moaftler he commenced this action. When plaintiff
filed the operative SAC on September 9, 2013,dhsvance was pending for SLR. Similarly,
plaintiff did not submit his grievance inppeal Log No. CMF-M-13-02710, on which he also
relies, until October 6, 2013, one moafter he filed his SAC. Cleay| none of plaintiff's claims
asserted in this action were administrativeljiaxsted when he filedshoriginal complaint on
June 12, 2013. Nor is plaintiff able to rely osest decisions of the Ninth Circuit permitting th
addition of newly exhausted claims to an amended compfdieause none of plaintiff's clain
were administratively exhausted when ihedf his operative SAC on September 9, 2013.

Citing Brown v. Valoff, supra, 422 F.3d 926, plafihcontends that he was excused fro

further exhausting Appeal Log No. CMF-HC-13-0383@Yen it was denied on SLR on Octobj
10, 2013._See Oppo., ECF No. 123 at 1-4Briown, the Ninth Cirait held, under the

19 New claims, based actions that took placafter the original complaint was filed, are not
barred under McKinney so long tee plaintiff exhausted theprior to filing the amended
complaint. _See Rhodes, 621 F.3d at 1005; sseAdthtar v. J. Mesa, 698 F.3d 1202, 1210 (91
Cir. 2012). Even new claims $&d on actions that took plalsefore the original complaint was
filed are not barred undécKinney so long as the plaintiéxhausted them prior to filing the
operative amended complaint. See Canbaylor, 739 F.3d 1214, 1220 (9th Cir. 2014).
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circumstances of that case, that Brown hdthasted his administrative remedies when his

appeal was partially granted on SLR. The Sd®inistrative decision informed Brown that an

investigation would be undertaken into hiiggations of misconduct by defendant Valoff through

a separate and confidential “staff complaintyggss. CDCR governing directives provided that

the only “relief” available in response to a stadmplaint was a confideti investigation. Whel,

Brown subsequently inquired into the stabfishe complaint, he was informed that the
investigation was complete; he was not inforrttet he should attempt to further exhaust his

allegations. Thereafter, Brown commenced hiefel civil rights action.The Ninth Circuit

found that Brown had exhausted his available adstiative remedies, reaising that “a prisoner|

need not press on to exhaust further levelswoéveonce he has eithezceived all ‘available’

remedies at an intermediate level of revievbeen reliably informed by an administrator that no

remedies are availaal' Id. at 935.

Brown is inapplicable to Appealdg No. CMF-HC-13-038337, which was designated
health care appeal, not a “staff complaint.” While SLR on plaintiff's appeal did not express
inform plaintiff that he had further administinge remedies, see ECF NI23 at 6-7, any remote
similarity with Brown ends there. The Bldecision was issued nearly four mordfisr plaintiff

filed his original complaint (and one mordfier plaintiff filed his SAC),and thus cannot serve

—J

a

<

(o

demonstrate the effective conclusion of avadaddiministrative remedies prior to commencement

of this action or to théling of the SAC. Moreover, plainfithereafter pursued Appeal Log No|

CMF-HC-13-038337 through TLR, thus demonstratimgt administrative remedies remained

available after SLR.

Plaintiff also relies on Brown to argue thhé FLR decision on his unexhausted Appea

Log No. CMF-M-13-02710 demonstrated that furthéministrative remedies were unavailable.

The FLR decision “partially granted” the appeaddailed to expressly inform plaintiff that he

had further administrative remedies. See ECF1¥8 at 12-4. However, the FLR decision was

issued November 11, 2013, more than six moatftes plaintiff commencedhis federal action,

and more than two montlafter plaintiff filed the SAC.
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Simply put, there is no merit to plaintiff'sguments. As emphasized by the Ninth Cirg
in Rhodes, supra, 621 F. 3d 1002, exhaustion mfradtrative remedies is a prerequisite to

commencing suit (emphasis added):

McKinney [v. Carey, 311 F.3d 1198 (9th Cir. 2002) (per curiam)]
held that the PLRA’s exhausti requirement does not allow a
prisoner to file a complaint adeksing non-exhausted claims, even

if the prisoner exhausts his adnsitrative remedies while his case

is pending._See 311 F.3d at 1199. Vaden [v. Summerhill, 449 F.3d
1047 (9th Cir. 2006)] held that a prisoner must exhaust his
administrative remedies before he tenders his complaint to the
district court. See 449 F.3d 4050. Vaden also held that the
claims which are exhausted aftee ttomplaint has been tendered to
the district court, but before thestfict court grants him permission

to proceed in forma pauperis and files his complaint, must be
dismissed pursuant to § 1997e. See id. at 1050r6dether, these
cases stand for the proposition that a prisoner must exhaust his
administrative remedies for the claims contained within his
complaint before that complaint is tendered to the district court.

Rhodes, 621 F.3d at 1004-05; accord, Ross, 188. &t 1854-55; Woodfd, 548 U.S. at 95-6.

Here, in contrast, plaintiff failed even ¢commence the administrative review process

before filing his original complaint. Thus, plaffibas failed to show that he exhausted available

administrative remedies before commencing dlcison or, alternativeljthat he submitted a

timely appeal that effectively concluded adistrative review, see Brown, 422 F.3d at 935-37,

that was improperly screened, see Sapp mifell, 623 F. 3d 813, 823-24 (9th Cir. 2010).

Because plaintiff has failed to present any evigetiemonstrating that CMF’s generally available

administrative remedies were effectively unaaalié to him before commencing this action or
filing his SAC, see Albino, 747 F.3d at 1172, ithe recommendation of this court that this
action be dismissed without prejudice for fedluo state a claim upon which relief may be
granted, id. at 1169.

VI.  Conclusion

For the foregoing reasons, IT IS HEREBY RECOMMENDED that:

1. Defendants’ motion for summary judgmebGF No. 113, be granted, due to plaintif

failure to exhaust availabdministrative remedies; and

13

2

uit

or

S



© 00 ~N o o b~ w N P

N N DN DN DN DN DN NN R P R R ROk R R R R
o N o 00~ W N P O © 0N O 0NN W N B oo

2. This action be dismissed without prepedfor failure state a claim upon which relief
may be granted.

These findings and recommendations are suedtti the United States District Judge
assigned to this case, pursuanthe provisions of 28 U.S.C. 8§ 63§(l). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and RecommendationsThe parties are advised th
failure to file objections within the specifiedarie may waive the right tappeal the District

Court’s order._Martinez v. 8t, 951 F.2d 1153 (9th Cir. 1991).

DATED: September 1, 2016 , -~
Mn——— &(ﬂlﬂhl—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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