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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

SAMUEL SARMIENTO No. 2:13-cv-1338 MCE AC P
Petitioner,
V. ORDER
RICK HILL,
Respondent.

Petitioner, a state prisoner proceeding prargkin forma pauperis, has filed a petition
a writ of habeas corpus pursuido 28 U.S.C. § 2254.

I.  Procedural History

Petitioner filed the instdrhabeas action challenging a 2011 prison disciplinary
conviction for which he was assessed thirty dags of credit. ECF No. 1. By way of relief,
petitioner seeks reversai the guilty finding, expungement of all references to the disciplinar
conviction, and an order that he be single deliatil such time as respondent does not hold |
responsible for the actions thfe convicts that are placedo his cell.” Id. at 4.

In response to the petition, respondent faaaotion to dismiss arguing the court lacke
habeas jurisdiction because success on the meritklwot necessarily affetiie fact or duration

of petitioner’s confinement. ECF No. 1&elying on_Bostic v. Carlson, 884 F.2d 1267, 1269

(9th Cir. 1989), the court denied the motion andkered respondent tosmer the petition. ECF
1
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Nos. 16, 18. The Ninth Circuit subsequemlyued an opinion in Nettles v. Grounds, 830 F.3d

922 (9th Cir. 2016) (en banc), which omded Bostic in relevant part.

In reviewing the briefing on the petitiongtltourt determined that petitioner, like
Nettles, is indeterminately sentenced and has ya found suitable for parole. While the Parole
Board may be more likely to find petitionertsible for parole wthout the 2011 RVR on his
record, the board could still deny parole on otireunds, therefore sugson the merits will not
necessarily impact the lengthmétitioner’s sentence. Thus,tpener’s claim may only be
brought in habeas if expungement of his 2011 dis@py conviction will recessarily result in a
speedier or immediate release. Based on tiegfing, petitioner was given the option to (1)
show cause explaining why thewt has jurisdiction over this haas action in light of the
decision in Nettles, (2) convert his petitimna complaint under 42 U.S.C. § 1983, or (3)
voluntarily dismiss the petition. ECF No. 22. blgted to show cause why his petition should
not be dismissed. ECF No. 23.

Petitioner has now submitted a responseéacthurt’s order to show cause why Nettle

\"2J

does not bar this court from exercising jurisdictomer his habeas corppstition. ECF No. 27.
For the following reasons, the court finds thditmser has failed to show cause and will provide
him a final opportunity to convert his petitiortora civil rights action under 42 U.S.C. § 1983
before recommending dismissal of the petition.

Il. Order to Show Cause

In the order to show cause, this court clied petitioner to expin how expungement of
the challenged disciplinary contign will result in his immediater speedier release. ECF No
24 at 2. Petitioner was informed that restoratibthe thirty days craticould be found to result
in immediate or speedier release if petitioner has pasele date or a detemmate sentence. Id.
He was also told that expungement of theidlsaary conviction could not be found to lead to
speedier release if there is only a possibility theicess on the merits could impact the length of
his sentence. Id. For a claim to lie at the core of habeas, there must be an actual change in th
length of petitioner’s sentence.
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1. Legal Standard for Habeas Jurisdiction

“[W]hen a state prisoner hallenging the very factr duration of his physical
imprisonment, and the relief he seeks is a detetion that he is entitled to immediate or a
speedier release from that imprisonment, his fealeral remedy is a writ of habeas corpus.”

Preiser v. Rodriguez, 411 U.S. 475, 500 (1973)Ndttles, the Ninth Circuit recently addresse

the issue of whether a habeaspemr action is the appropriate veleito challenge a disciplinary
conviction when it will not necessarily impact ttaet or duration of an inmate’s confinement.

The Ninth Circuit held that $uccess on the merits of a penr’s challenge disciplinary

proceeding would not necessarily impact the factuation of his confinement, his claim would

not fall within “the core of habearpus,” and that, unless a stptesoner’s claim lies at the co
of habeas corpus, it may not be broughtabeas corpus. Nettles, 830 F.3d at 934-35.

The court in Nettles reasoned that “[sJucaasshe merits of Nettles’s claim would not

necessarily lead to immediate or speedilrase because the expungement of the challengec
disciplinary violation woulchot necessarily lead to a grant of garb Id. This is “[b]Jecause the
parole board has the authoritydeny parole on the basof any grounds presently available to
[so] the presence of a disciplinary infraction dnescompel the denial of parole, nor does an
absence of an infraction compel the grant abfga” Id. at 935 (irt¢rnal quotation marks and
citation omitted).

V. Petitioner's Response Does Notdédsdish Habeas Jurisdiction

The undersigned concludes that petitionerspomse has not shown that this court has
jurisdiction over his habea®rpus petition. Rather than addsing the specifics of his case an
whether reversal of the disciplinary will speedii@kease, petitioner instead recites various leg
standards governing habeas. He concludesdwiray that this court has jurisdiction over the
instant petition because this court determinéad jurisdiction when it denied respondent’s
motion to dismiss and he should therefore be alibtwgoroceed on the merits of his claim. EC
No. 27 at 6. As the court previously explaniln denying the motion to dismiss, the court

relied on_Bostic v. Carlson, 884 F.2d 1267, 1269 (9thX889), the controlling law at the time

[to find that it had jurisdictiover his petition] because expgement of petitioner’'s 2011 RVR
3
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was ‘likely to accelerate the prisoner’s eligibilftyr parole and therefore could affect the
duration of his confinement.” ECF No. 22A{citation and some internal quotation marks
omitted). However, Bostic has been overrldgd\ettles on that point of law and no longer

controls. _Nettles held that habéesavailable only for state prisonelaims that lie at the core ¢

habeas” where success on the merits coulde'sgarily spell speediezlease” from custody. 83
F.3d at 930.
Under Rule 54(b) of the FedéRwles of Civil Procedure,

any order or other decision . . athadjudicates fewer than all the
claims or the rights and liabilitiesf fewer than all the parties does
not end the action as to any oktlklaims or parties and may be
revised at any time before the gnaf a judgment adjudicating all

the claims and all the parsierights and liabilities.

Furthermore, this court is bound to the lavitgf Ninth Circuit. Zuniga v. United Can Co., 817

F.2d 443, 450 (9th Cir. 1987). Because petitioner’s action did not end when respondent’s
to dismiss was denied, this cobias the authority to reviseetlprevious determination based of
Bostic and apply the Ninth Ciud’s holding in_Nettles.

The court notes that among the numerous letgadards set forth by petitioner is a

citation to_Graham v. Broglin, 922 F.2d 379, 381 (@th 1991), for the proposition that “if the

prisoner is seeking what can fairly be desatibs a quantum change in the level of custody—

whether outright freedom, or freedom subject liimited reporting and fiancial constraints of
bond or parole or probation, or the run of the prisocontrast to the approximate to [sic] solite
confinement that is disciplinagegregation—then habeas cormithe correct remedy.” ECF
No. 27 at 2. The court assumes that petitionétagion to_ Graham means that he is attemptin
argue that this court has jurisdiction to adjutikdais claims because he seeks a quantum cha
in his level of custody.
As set forth above, petitioner has not shdhat expunging his heis violation will

necessarily result in speediete&se, thereby obtaining a quantahange in his level of custody

through release from incarceration. However chrts have concluddgtiat habeas relief may

also be available “[w]hen aiponer is put under additional andconstitutional restraints during

his lawful custody.”_Preiser, 411 U.S. at 4%%r example, as petitioner has pointed out, the
4
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Seventh Circuit has held thatafprisoner is seeking a “quantutmange in the level of custody”
then habeas corpus is thapaopriate remedy. Graham, 922 F&®81. The Ninth Circuit has
concluded that this includes requests for habegsus relief where thgrisoner was placed in

disciplinary segregation due validation as a gang member amduld obtain immediate releas

from segregation if he successfully challenedvalidation. _Nettles v. Grounds (*Santos”), 7

F.3d 992, 1004-05 (9th Cir. 2015) (finding the holglin Bostic, 884 F.2d at 1269, on this issue

was not “clearly irreconcilable” ith the Supreme Court’s casevi@n speedier release), reheal

en banc, Nettles, 830 F.3d 92Petitioner offers no evidence that expungement of his

disciplinary conviction would resuih any kind of alternative quaimi change in custody such
release from segregation.

To the extent petitioner seeks an order that he be single celled “until such time as
respondent does not hold him respolesibr the actions of the corots that are placed into his
cell” (ECF No. 1 at 4), he is challenging a cdimati of confinement, and a civil rights action is

the proper method of challenging conditiaisonfinement, Badea v. Cox, 931 F.2d 573, 574

(9th Cir. 1991) (quoting Preer 411 U.S. 475 at 498-99).
For the foregoing reasons, petitioner hassudticiently shown that this court has
jurisdiction over hisabeas petition.

V. Conversion to a Civil Rights Claim

Petitioner was advised that if he was unablshow cause why his petition should not |
dismissed for lack of jurisdictiomme would be given a final oppartity to convert his claim into
a 8 1983 case before it was dismissed. ECR2R@t 5. Since Nettles precludes habeas
jurisdiction in this case, petitionenay if he wishes convert htaim into a civil rights action
under § 1983. However, petitioner is reminded that@abeas corpus actiamd a prisoner civil

rights suit differ in a variety aespects, such as the proper defetglaype of relief available,

! The 2015 Ninth Circuit panel decision consatitl the cases of tpetitioners: Damous
Nettles and Matta Santos, both prisoners in California state prisons. The court’s discussid
opinion regarding quantum change was limite@antos’ case. The rehearing en banc only
involved the panel’s holding regarding Damdiettles. The panel’s opinion regarding Santos
claim about quantum changecustody was not re-heard.

% The court takes no position on whethertfmter can state a vish§ 1983 claim.
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filing fees and the means of collecting them, extrictions on future filings. Nettles, 830 F.3

at 936 (quoting Robinson v. Sherrod, 631 838, 841 (7th Cir. 2011)). The exhaustion

requirements for a § 1983 case also diffenfrthose required in a habeas acfiohhese
differences “may make recharacterization impossible or, if ptessilisadvantageous to the
prisoner compared to a dismibsdthout prejudice of his petdn for habeas corpus.” Id.

If petitioner chooses to convert his claimad be required to amend his complaint so
that it names the proper defendants and seeks trexteelief. Convertinghe claim into a civil
rights action will also obligate petitioner ftire full amount of the $350.G0ing fee, even if
petitioner proceeds in forma pauperis under 28 U.S.C. § 1 ®itioner will be responsible fo
an initial partial filng fee and thereafter payments frpatitioner’s trust account will be
forwarded to the clerk of court any time theaamt in the account exceeds $10 until the filing
fees are paid. See 28 U.S.C. § 1915(b)(1)(A), (B); 8 1915(b)(2).

Petitioner shall notify the court that he wai recharacterize diclaim by filing an
amended complaint within thirty days of servicdlo$ order. If petitioner fails to file an
amended complaint, the court will understand that to mean tldhaes to convert the instan
petition to a civil rightsaction under 8§ 1983 and the undersigned will issue findings and
recommendations to dismiss the case for Edkabeas jurisdiction. Once this action is
dismissed, petitioner will remain free to refiles ltlaims in a new § 1983 action. However, he
warned that if he dismisses and refiles hg tmasubject to a state of limitations baras well as
any of the other challenges inherent imgmg his claim as a § 1983 case discussed above.

I

® Inmates are required to exhaust available administrative resneeliore bringing a civil rights
suit under § 1983.

* Petitioner's motion to proceed in forma paupémithis action was granted and included the
documentation necessary to grant in forma pasgtaitus in a civil ghts suit. ECF Nos. 2, 4.

® The statute of limitations in a § 1983 actiothiat provided by the ate for personal injury
torts. Wallace v. Kato, 549 U.S. 384, 387 (200#aftions omitted). California law provides a
two-year statute of limitations for personal-injagtions, plus an additional two years of tollin
for the statute of limitations based on the disghdf imprisonment where the term is less thar
for life. Jones v. Blanas, 393 F.3d 918, 927 (9th 2304) (citing Cal. Civ. Proc. Code 88 335.
352.1).
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VI. Summary

You have not shown that overturning youlesuviolation will recessarily result in a
quicker release from prison. You have also hots that overturning the violation will result [n
being released from segregatiato the general population. Tledore, you cannot challenge the

rules violation in a habeas case. The coursag have jurisdiction over your habeas petitiorn).

You have thirty days to file an amended complaint making your claims under § 1983, otherwise

the court will recommend dismissing your petition leck of jurisdiction. The court does not

11°)
—

guarantee that you will be successful if you decideotovert your claims into a request for reli
under § 1983.

Accordingly, IT IS HEREBY ORDERED that:

1. Petitioner’s response to the order to slbawse (ECF No. 27) has not demonstrated a

basis for habeas jurisdiction.

—

2. Petitioner will be given a second opportundyconvert his habeas corpus petition into
a civil rights action under 42 U.S.C. § 1983.
3. Petitioner has thirty days from servicetus order to file an amended complaint that

brings his claims under 42 U.S.C. § 1983. If patiiofails to file an amended complaint withi

=]

thirty days, the undersigned will issue findingsglaecommendations to dismiss the petition for
lack of habeas jurisdiction.
4. The Clerk of the Court is directedgend plaintiff a copy of the prisoner complaint
form used in this district.
DATED: May 5, 2017 , ~
Cltliors— &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




