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6 UNITED STATES DISTRICT COURT

7 FOR THE EASTERN DISTRICT OF CALIFORNIA

8

9 | EMMA L. GONZALEZ, No. 2:13-cv-1359-EFB
10 Plaintiff,
11 V. ORDER
12 | CAROLYN W. COLVIN, Acting
13 Commissioner of Social Security,
» Defendant.
15
16 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
17 | (“Commissioner”) denying her applications foisability Insurance Benefits (“DIB”) and
18 | Supplemental Security Income (“SSI”) under Title XMIthe Social Security Act. The parties
19 | cross-motions for summary judgment are pendirgr the reasons discussed below, the cour
20 | grants plaintiff’'s motion, dees defendant’s motion, and remands the matter for further
21 | proceedings.
22 | I BACKGROUND
23 Plaintiff filed an application for a periaaf disability and DIB on October 4, 2010, and an
24 | application for SSI on July 15, 2011, alleging thla¢ had been disabled since July 12, 2010.
25 | Administrative Record ("*AR”) 100-106, 107-116. Plaintiff's claims were denied initially ang
26 | upon reconsiderationd. at 58-62, 64-67. On February2D12, a hearing was held before
27 | administrative law judge (“ALl") Timothy S. Snelling.Id. at 23-52. Plaintiff was represented by
28 | counsel at the hearing, at which she testifiled.
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On March 2, 2012, the ALJ issued a decisiodifig that plaintiff was not disabled und¢

sections 216(i), 223(d)and 1614(a)(3)(A) of the Act.Id. at 10-18. The ALJ made the

following specific findings:

1. The claimant meets the insured statugir@ments of the Social Security Act
through December 31, 2015.

2. The claimant has not engaged in sulséh gainful activity since July 12, 2012,
the alleged onset date (20 CFR 404.18f74eqg.and 416.97 Et seq).

i

i

! Disability Insurance Benefitre paid to disabled persons who have contributed to t

Social Security program, 42 U.S.C. 88 #0keq Supplemental Security Income (“SSI”) is paid

to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequéaltevaluation governs eligibility for benefits. See 20 C.F
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimaahgaging in substantial gainful
activity? If so, the claimant iund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claints impairment or combination
of impairments meet or equal empairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndisabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w@kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ia finst four steps athe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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4. The claimant does not have an impairm@ntombination of impairments that

3. The claimant has the following medicaligvere combination of impairments:
Charcot left food due to diabeticurepathy, a history dot ulcers and
infections, left foot deformityhistory of webspace infectior'4ight forefoot with
severe neuropathic and vatar compromise and a history of edema in both feet
(20 CFR 404.1520(c) and 416.920(c)).

* % %

meets or medically equals the severityné of the listed impairments in 20 CFR
Part 404, Subpart P, Apperdi (20 CFR 404.1520(d), 404.1525, 404.1526,
416.920(d), 416.925 and 416.926).

* % %

5. After careful consideration of the entiecord, | find that the claimant has the
residual functional capacity to perform ade&irange of sedentary work as defined
in 20 CFR 404.1567(a) and 416967(a) because she can stand/walk for 2 hours ang
sit for up to 6 hours in an 8-hour workda®n some days, she may need to elevate
both feet for five minutes every bahours; lift and carry up to 10 pounds
occasionally and frequently; and she panform occasionally the climbing of
ladders, ropes, and scaffolds.

* % %

6. The claimant is unable to perform gpgst relevant work (20 CFR 404.1565 and
416.965).

* % %

7. The claimant was born on May 7, 1970 and was 40 years old, which is defined as g
younger individual age 18-44, on the allegishbility onset date (20 CFR. §
404.1563 and 416.963).

8. The claimant has at least a high schahlaation and is able to communicate in
English (20 CFR 8§ 404.1564 and 416.964).

9. Transferability of job skills is not maial to the determination of disability
because using the Medical-Vocational Rules as a framework supports a finding
that the claimant is “not disabled,” whetlge not the claimant has transferable job
skills (See SSR 82-41 and 20 CFR Part 404, Subpart P, Appendix 2).

10. Considering the claimant’s age, edtion, work experience, and residual
functional capacity, there apabs that exist in significant numbers in the national
economy that the claimant cparform (20 C.F.R 404.1569, 404.1569(a), 416.969,
and 416.969(a)).

* % %
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11.The claimant has not been under a disabiitydefined in the Social Security Act,
from July 12, 2010, through the datetlifs decision (20 CFR 404.1520(g) and
416.920(9)).

Id. at 12-18.
Plaintiff's request for Appeals Councilview was denied on May 8, 2013, leaving the
ALJ’s decision as the final decision oet&ommissioner of the Social Securitg. at 1-5.

Il. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledill be upheld if the findings
of fact are supported by substahevidence in the record attie proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admif69 F.3d 595, 599 (9th Cir. 1999ackett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &g, if supported by substantial evidence, 4
conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence is
more than a mere scintilla, bless than a preponderanc®aelee v. Chatep4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesZdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidemesusceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

[I. ANALYSIS

Plaintiff argues that the ALJ erred in (1)e®ting his treating physian’s opinion without
legally sufficient reasons; (2liscrediting plaintiff's testimoy without clear and convincing
reasons; and (3) improperly finding her disalddeded on the gridsithout the use of a

vocational expert.
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A. The ALJ Provided Leqally Sufficient Reasdpns Rejecting the Opinion of Plaintiff's

Treating Physician.

Plaintiff argues that the ALJ erred byaeting the medical opinion of her treating
physician, Dr. Shock, without providing lega#iyfficient reasons. ECF No. 18 at 13. The
weight given to medical opinions dependgart on whether they are proffered by treating,
examining, or non-examining professionalsster v. Chater81 F.3d 821, 834 (9th Cir. 1996).
Ordinarily, more weight is gen to the opinion of a treatimyofessional, who has a greater
opportunity to know and observe the patient as an individdglSmolen v. ChateB80 F.3d
1273, 1295 (9th Cir. 1996). To evaluate whetreALJ properly rejected a medical opinion, i
addition to considering its source, the court aers whether (1) contradictory opinions are in
the record; and (2) clinat findings support the opinions. A&LJ may reject an uncontradicted
opinion of a treating or examimg medical professionahly for “clear and onvincing” reasons.
Lester 81 F.3d at 831. In contrast, a contradicpuhion of a treating or examining professior
may be rejected for “specific and legitimateasons that are supporteddmpstantial evidence.
Id. at 830. While a treating professal’s opinion generally is accard superior weight, if it is
contradicted by a supported exammprofessional’s opiniore(g.,supported by different
independent clinical findings), ¢hALJ may resolve the conflicAndrews v. Shalaléb3 F.3d
1035, 1041 (9th Cir. 1995) (citindagallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)).

However, “[w]lhen an examining physician rel@sthe same clinical findings as a treating

physician, but differs only in his or her concluss, the conclusions of the examining physician

are not ‘substantial evidence.Orn v. Astrue495 F.3d 625, 632 (9th Cir. 2007).

Here, the ALJ found that plaintiff had the RFC to perform a wide range of sedentary

because she could stand/walk for 2 hours arfdrsitp to 6 hours in an 8-hour workday. AR 18.

In reaching this finding, the ALJ accorded reduagaght to the opinion gplaintiff's treating

physician, Dr. Shock, while giving “some considerable weight” to the opinion of consultativ
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examining physician Dr. Schwartz and some weigldpinions from state agency non-examining

physicians.ld. at 14-17.
1
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At the request of plaintiff, Dr. Shockgrided a letter describing plaintiff's medical
history and an opinion regardj her functional capacityld. at 199. Dr. Shock reported that
plaintiff suffers from severe small vessel diabettiropathic disease, with severe neuropathi
sensory loss and midfoot collapdd. at 200. Dr. Shock opined thaltysical activities such as
standing, walking, lifting, or carrying objects wdudignificantly increasthe risk of diabetic
morbidity. Id. He specifically noted that due to lsmvere left foot deformity plaintiff was
precluded from standing or walking “much mdha@n 5 minutes per hour, even with special
shoes” Id. Subsequently, Dr. Shock further opined ghatntiff could not sit for more than two

hours without elevating her footd. at 233.

On February 17, 2011, plaintiff underwent a coetlgnsive internal medicine evaluation,

which was performed by Dr. Jonathan Schwaltiz.at 201-204. Dr. Schwartz diagnosed
plaintiff with left foot pain, likdy secondary to diabetic neuropathy and foot ulcers and infec
Id. at 204. It was his opinion that plaintiff wiasited to walking, standing for 6 hours; had no
limitations in sitting or lifing; no workplace environmentamitations; and no manipulative
limitations. Id.

The record also contains an opinion fr@m Taylor, a state agency non-examining

physician. Id. at 205-210. Dr. Taylor opined thaapitiff could lift 20 pounds occasionally and

[ions.

10 pounds frequently; stand for aa$t 2 hours in an 8-hour workday; sit for a total of 6 hourg in

an 8-hour work day; and was unlimitedher ability to push and pulld. Id. at 206. Dr. Taylor

further opined that plaintiff@uld occasionally climb ladders, ropes, and scaffolding and cou

frequently balance, stookneel, crouch, and crawld. at 208. On June 23, 2011, Dr. Ahmed, a

state agency non-examining physician, opined phaintiff could perform light workld. at 227.

The ALJ gave “less weight” to Dr. Shoskdpinion, which was contradicted by Drs.
Schwartz, Taylor, and Ahmed’s opinions. TAle] stated that Dr. Shock’s opinion was “too
limiting based on his own treatment and finding8R 16. He also noted that that Dr. Shock’s
opinion was “inconsistent with the other substdmtiadence of record aswhole, including the”
opinions of Dr. Schwartz and the revieg state agency medical doctotd. at 17.

i
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An ALJ may disregard a medical opinion&vhit is internally inconsistentSee20 C.F.R.
8 416.927(c)(4). Further, an inconsistency in et@its opinions, observations, and clinical no
“Iis a clear and convincing reason for not relyargthe doctor’s opinion” regarding the claimar
abilities or limitations.Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2003@hnson v.
Shalalg 60 F.3d 1428, 1433 (9th Cir. 1995). Here, D&k specifically oping that plaintiff's
impairments would limit her to standing for only five minutes per hédirat 259-266. As
observed by the ALJ, Dr. Shock’s own treatmaoties do not support this extreme opinion. A
17. Treatment notes from June 30, 2010 indicatedutbatation to the bas# plaintiff's right
hallux was fully resolved. AR 263. Dr. Shock notkdt plaintiff had developed a Charcot fog
on the left side, but there was no acute Charcotopatiic treatment that needed to be render
Id. Plaintiff was advised to ‘dxk off her activity level.”Id.

The January 3, 2011 letter containing Binock’s opinion indicad that plaintiff
originally presented with anfection of the right hallux, witlpossible dysvascular eschad. at
199. Plaintiff was seen on several occasfonsvound debridement and antibiotic therapy,
which resolved this problem within 2 to 3 monthd. Treatment notes from May 12, 2011,
stated that plaintiff's impairments of severe neuropathis disease, insieesate well as history
of Charcot neuropathy could beasonably managed by limiting tmount of ambulation and
utilizing appropriate shoedd. at 261. Notes from March 14, 201ddicate that plaintiff had a
resolving ulceration to the dotsdistal right foot,but plaintiff seemed “to be doing well Itl.

These treatment notes certaimigicate that plaintiff sufferfoot impairments that limit
her ability to walk and stand. However, theyaashows that many ofghtiff's foot problems
were successfully resolved and that plaingiffhpairment could be managed. Accordingly, th
ALJ was permitted to find that Dr. Shock’s opinion overstated and inconsistent with his ow
treatment notes.

The ALJ also concluded that D8hock’s opinion was inconsistent with other evidence
the record, including the opinion of Dr. Schizaand reviewing state agency physicialt. at
17. Dr. Schwartz’'s examingaaintiff on February 17, 2011AR 201-204. He observed that

plaintiff was able to walk intthe room without assistancéd. at 202. Plaintiff had normal
7
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muscle bulk and tone in all major muscle gupthe upper and lower extremities bilaterally;
5/5 strength in the upper and lower extremitidéstérally; grossly intact sensation throughout
upper and lower extremities bilaterally, includsgnsation to light touncand pinprick in all
fingers and toesld. at 204. Plaintiff also had valgus defoty and swelling in the left foot, with
slight decreased range of timm of the left ankle.ld.

Based on his examination, Dr. Schwartz found phaintiff could stand and walk for up
six hours based on his own findingsl.. His opinion constituteubstantial evidnce supporting
the ALJ’s finding that contrary tBr. Shock’s opinion plaintiff f&ains the functional capacity to
walk and stand for more than 5 minutes every h@#e Tonapetya242 F.3d 1144, 1149 (9th
Cir. 2001) (holding that an examining phyait's opinion constitutes substantial evidence
because it relies on independenamination of the claimantindrews v. Shalaléb3 F.3d 1035,
1041 (9th Cir. 1995) (“Where the opinion of thaiotant’s treating physiamis contradicted, an

the opinion of a nontreating sourcebssed on independent clinidaldings that differ from thos

of the treating physician, the opam of the nontreating source mayeiftde substantial evidence;

it is then solely the province of the ALJ to resolve the conflict”).

The ALJ also found that Dr.i®ck’s opinion was inconsistewith the opinions from Dr.
Taylor and Dr. Ahmed. Téir opinions support the ALJ’s findingahplaintiff retained the ability
to walk and stand for 2 hours in an 8-hauwrkday, and the ALJ properly considered these
opinions in assessing what weigbtgive Dr. Shock’s opinionsSee20 C.F.R. 88 404.1527(c)(4
(“the more consistent an opinionvsth the record as a whole gtmore weight we will give to
that opinion”); 20 C.F.R. § 404.1513(c) (findingyg state agency physicians constitute proper|
evidence from non-examining sources); SSR 96-86m(e agency medical . . . consultants ar¢
highly qualified physicians . . . who are expentshe evaluation of the medical issues in
disability claims.”);Thomas v. Barnhaj278 F.3d 948, 957 (9th Cir.2002) (“opinions of non-
treating or non-examining physicians may alswe@s substantial ev@dce when the opinions
are consistent with independeatinical findings or otheevidence in the record”).

Accordingly, the ALJ provided legally su€ient reasons for discounting Dr. Shock’s

opinion.
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B. The ALJ erred by not providing any reador discrediting @intiff's testimony.

Plaintiff next argues that th&LJ erred in finding that sh&as not credible. ECF No. 18
at 18-21. In evaluating whether subjective compéaame credible, the ALJ should first consid
objective medical evidence and then consider other facBumsnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991) (en banc). If there is ohjeximedical evidence of ipairment, the ALJ ther
may consider the nature of the symptomsgaitke including aggraviag factors, medication,
treatment and funainal restrictions.See idat 345-47. The ALJ also may consider: (1) the
applicant’s reputation for truthfulness, priocamsistent statements;, other inconsistent
testimony, (2) unexplained or inadequately explhifadiure to seek treatment or to follow a
prescribed course of treatment, gBYithe applicant’s daily activitiesSmolen v. ChateB0 F.3d
1273, 1284 (9th Cir. 1996). Work records, phigicand third party testimony about nature,
severity and effect of symptoms, and inconsisies between testimony and conduct also may
relevant. Light v. Soc. Sec. Admjri.19 F.3d 789, 792 (9th Cir. 1997). A failure to seek
treatment for an allegedly debilitating medipabblem may be a validonsideration by the ALJ

in determining whether the alleged associated iganot a significant norxertional impairment.

See Flaten v. Secretary of HH8! F.3d 1453, 1464 (9th Cir. 1995). The ALJ may rely, in part,

on his or her own observatiorsge Quang Van Han v. Bowd82 F.2d 1453, 1458 (9th Cir.
1989), which cannot substitute for medical diagnosiarcia v. Sullivan 900 F.2d 172, 177 n. §
(9th Cir. 1990). “Without affirmative evidenahowing that the claimant is malingering, the

Commissioner’s reasons for rejieg the claimant’s testimony mstibe clear and convincing.”

Morgan v. Comm’r of Soc. Sec. Admit69 F.3d 595, 599 (9th Cir. 1999). Furthermore, “The

ALJ must specifically identify what testimony is credible and what testimony undermines the

claimant's complaints.Valentine v. Comm’r of Soc. Sec. Adm&v4 F.3d 685, 693 (9th Cir.
2009) (quotingMorgan v. Comm’r of Soc. Sec. Admibe9 F.3d 595, 599 (9th Cir. 1999)).

At the February 1, 2012 hearing, plaintiff tasf that she used a motorized cart for the

past two years due to difficulty with walkindAR 34. She stated that she used the cart to
complete various activities such as shoppilty.at 35. She further stated that she needed th

because she experiences pain while walkidg. Plaintiff also testified that she elevates her fe
9
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for a good portion of the day, which alleviates pain and swellidgat 40. She further stated
that she didn’t believe she could work becausersdeds to elevate her feet and she cannot s
long periods of time without pairid. at 40-41.

The ALJ provided a summary of plaintiftestimony regarding her functional limitatior]
and found that plaintiff's “medically determinabhapairments could reasonably be expected
cause the alleged symptoms” but that “plaintgtatements concerningetimtensity, persistence
and limiting effects of those symptoms were not credib the extent they were inconsistent w
the above residual functional capacity assessim&Rt14. However, the ALJ failed to provide
any reason to support his finding pitif's statements were not cribte. As discussed above, t
ALJ was required to provide spic and legitimate reasons fogjecting plaintiff's testimony.
His general and conclusory statement thainpiff was not credible is insufficientSeelLester 81
F.3d at 834 (“General findingsaimsufficient; rather, the ALJ mnstiidentify what testimony is
not credible and what evidence undares the claimant’s complaint.”).

Defendant argues that the ALJ’s decision nthes plaintiff wasnot undergoing sufficien
treatment for her condition, reported a wide raofeaily living activiies, and that she had
sought job opportunities subsequent hirgald disability. ECF No. 20 at 15eeAR 14.

Plaintiff contends, however, thatheported daily activities, medicedcords, an interest in job
opportunities do not constitute ctesnd convincing reasons. EQlo. 18 at 22-24. While the
record might contain evidence undermining pléfisticredibility, the ALJ completely failed to
identify the reasons he relied ongiving reduced weight to @intiff's credibility. The ALJ
discussed plaintiff's activities, provided a summatylaintiff's medical reords, and noted that
plaintiff expressed interest inladr job opportunities, but never gdtthat such evidence forme
the basis of his credibility determination. Indeleel,completely failed to identify the basis for
adverse credibility finding. Aghe ALJ did not rely on these rems, they are not a proper bas
for upholding the ALJ’s credibility findingSee Barbato v. Comm’r of Soc. Sec. Adn923 F.
Supp. 1273, 1276 n. 2 (C.D. Cal. 1996) (“[T]he Cossioner’'s decision must stand or fall wit

the reasons set forth in the ALJ’s decisionGiinzalez v. Sullivar914 F.2d 1197, 1201 (9th Ci.

1990) (“[W]e are wary of speculating about theesis of the ALJ’s conclusion”). As the ALJ
10
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provided no explanation for his adverse créudyfinding, the matter must be remanded for
further consideratiof.

IV.  CONCLUSION

The ALJ erred by not providing clear armhgincing reasons for jecting plaintiff's
testimony. Therefore, it is hereby ORDERED that:

1. Plaintiff's motion for ssmmary judgment is granted,;

2. The Commissioner’s cross-matitor summary judgment is denied;

3. The matter is remanded for further m@dings consistentitl this order; and

4. The Clerk is directed to enjadgment in the g@intiff's favor.

DATED: September 26, 2014.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

2 As the matter must be remanded for furt@sideration of plaiiff's credibility, the
court declines to address piiff’'s remaining argument.
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