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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | TOMMIE LEE ALLEN, No. 2:13-cv-1366-EFB
12 Plaintiff,
13 V. ORDER
14 | CAROLYN W. COLVIN, Acting
15 Commissioner of Social Security,
16 Defendant.
17

Plaintiff brought this actionegking review of a final desion of the Commissioner of
1o Social Security (“Commissioner”) denying higpéipation for Supplemental Security Income
o (“SSI”) under Title XVI of the Social Security Att.Defendant has moved to dismiss the
20 complaint pursuant to Federal Rules of Civibé&dure 12(b)(6) and (i), arguing that the
2 instant action is untimely. BECNo. 11. Plaintiff opposes the motion. ECF No. 15. For the
2 following reasons, defendant’s motion is denied.
2 l. Background
2 On May 10, 2010, plaintiff filed an applicatiéor SSI, claiming that he had been disabled
22 since April 30, 2010. Declaration of Robert Wadigex. 1 (ECF No. 11-2 at 8). On August 10
27
! This action is before the undersigned purstmthe parties’ consent. ECF Nos. 7, 9
28 | see28 U.S.C. § 636(c).
1
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2011, an Administrative Law Judge (“ALJ") issuadlecision finding that plaintiff was not
entitled to benefits under Title XVI of the Acld. at 8-17. Plaintiff requested the Appeals
Council review the ALJ’s decision, and on W3, 2013, the Appeals Council denied review,
leaving the ALJ’s decision as thedl decision of the Commissiondd. at 22-27. Plaintiff
subsequently filed the instiaaction on July 9, 2013. ECFoN1. Defendant now moves to
dismiss the case on the ground that it is untim@F No. 11. Furthedefendant asserts that
the failure to timely file the action is jurisdictional.

[l. Leqgal Standards

A. Rule 12(b)(1) Standards

“Federal courts are courts of limitgdisdiction. They pesess only that power
authorized by Constitution and statute . . Kkkonen v. Guardian Life Ins. Co. of Afill
U.S. 375, 377 (1994) (interhaitations omitted). Rule 12(b)(AJlows a party to seek dismissal
of an action where federal subject matteisgiction is lacking.“When subject matter
jurisdiction is challenged under Federal Rule€nil Procedure 12(b)(1}he plaintiff has the
burden of proving jurisdiction inrder to survive the motion.Tosco Corp. v. Cmtys. For a
Better Env’t 236 F.3d 495, 499 (9th Cir. 2001).

A party may seek dismissal for lack of juiittecbn “either on the face of the pleadings g

-

by presenting extrinsic evidenceWarren v. Fox Family Worldwide, In828 F.3d 1136, 1139

(9th Cir. 2003) (citing/Vhite v. Leg227 F.3d 1214, 1242 (9th Cir. 2000)). In a factual challenge,

the court may consider evidence demonstradingefuting the existere of jurisdiction. Kingman
Reef Atoll Invs., LLC v. United Statégll F.3d 1189, 1195 (9th Cir. 2008). “In such
circumstances, no presumptive truthfulness attaichpkaintiff's allegationsand the existence of
disputed material facts will not preclude theltdaurt from evaluating for itself the merits of
jurisdictional claims.”Id. (quotingRoberts v. Corrothers812 F.2d 1173, 1177 (9th Cir. 1987)).
B. Rule 12(b)(6) Standards

To survive dismissal for failure to statelaim pursuant to Rule 12(b)(6), a complaint
must contain more than a “formulaic recitatiortlué elements of a causéaction”; it must

contain factual allegations sufficient to “raeseight to relief abovéhe speculative level.Bell
2
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Atl. Corp. v. Twombly550 U.S. 544 (2007). “The pleading shgontain something more . . .
than . . . a statement of facts that merely eeatsuspicion [of] a legally cognizable right of
action.” Id. (quoting 5 C. Wright & A. MillerFederal Practice and Procedu&1216, pp. 235-
236 (3d ed.2004)). “[A] complaint must contafficient factual matter, accepted as true, to
‘state a claim to relief that is plausible on its faceAshcroft v. Igbal556 U.S. 662, 663 (2009)
(quotingTwombly 550 U.S. at 570). “A claim has fac@husibility when the plaintiff pleads
factual content that allows the court to dra® teasonable inference that the defendant is lial
for the misconduct alleged.Id. Dismissal is appropriate baseither on the lek of cognizable
legal theories or the lack pfeading sufficient facts to suppi@ognizable legal theories.
Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).

In considering a motion to dismiss, the dauust accept as true the allegations of the

complaint in questiortiospital Bldg. Co. v. Rex Hosp. T,r§25 U.S. 738, 740 (1976), construg

the pleading in the light mo&dvorable to the party opposing tim®tion, and resoky all doubts in
the pleader’s favorJenkins v. McKeither895 U.S. 411, 42eh’g denied 396 U.S. 869 (1969).
Ill.  Discussion

Defendant argues that the complaint wiesifoutside the sixty day time for seeking
judicial review, which is a limitatin on the waiver of sovereign inumity to seek judicial review
of final decisions of the Commissioner. ECF Ni.at 2-3. As a sovereign, the United States
immune from suit except according to its consent to be dugliiman v. Nakshia@53 U.S. 156,
160 (1981). Congress has authesifederal judicial reviewf “any final decision of the
Commissioner of Social Security made after arimg on which [the clanant] was a party.” 42
U.S.C. 8§ 405(g). To seek judatireview of a final decision dhe Commissioner, a plaintiff mu
commence a civil action in federal court “withixtgi days after the mailing to him of notice of
such decision or within such further timethe Commissioner of Social Security may allovd:
The term “mailing” is construed as ttate the claimant receives the notid&rnon v. Heckler
811 F.2d 1274, 1277 (9th Cir. 1987). A claimant sspmed to have received notice “5 days
after the date of such notice, unless there &aaanable showing to the contrary.” 20 C.F.R.

§ 422.210(c).
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The 60-day statute of limitations set fonihsection 405(g) is eondition of sovereign
immunity and therefore mube strictly construedBowen v. City of New Yqrk76 U.S. 467,
479 (1986). “Accordingly, courts have dismissetiams filed only days &r the expiration of
this statute of limitations.’'Edmond v. Colvin2014 WL 4964309, at * 3 (C.D. Cal. Aug. 29,
2014) (citingTate v. United Stated37 F.2d 88 (9th Cir. 1971pavila v. Barnhart 225 F. Supp.
2d 337 (S.D.N.Y. 2002)Q'Neill v. Heckler 579 F. Supp. 979 (E.D. Pa. 1984)).

The record before the court adequatelymndestrates that the instant action was filed
within the 60-day limitation period and is theyed timely. The noticef the Appeals Council’s
determination was dated May 3, 2013, ECF Ne2 &t 22-27, but was postmarked on May 6,
2013. During the 60-day limitation period plaintiths homeless and did not receive a copy ¢
the Appeals Council’s determinati. Declaration of Tommielken (ECF No. 15-3) 1 1, 2.
However, plaintiff's counsel received a copy of thotice. Pursuant to the firm’s customary
practice, the notice was date-stamped upon recBiptlaration of Stephanie Torney (ECF No
15-2) 1 4. The date-stamp reflects thatiotice was received by counsel on May 13, 2013.
Allen Decl. Ex. 2. A print out from the firm’s aaldaring system also reflects that the notice
received by counsel on May 13, 20148. at Ex. 1.

Several courts have hdldat the date of receipt lmpunsel is controlling when
determining the date on whithe limitation period commenced&ee Roverts v. Shalai@48 F.
Supp. 1008, 1013-1015 (M.D. Ga. 1994) (“In those casesich a representative has been
designated by a claimant according to the regulations, this court would begin the sixty day
for filing an appeal from thdate of notification of theepresentativewhether it be presumed

date of notification or the actual dastablished by reasonable evidenc&grtolomie v.

Heckler, 597 F. Supp. 1113, 1116 (N.D.N.Y. 1984) (findthgt notice of the Appeals Council’s

determination must be sent t@tblaimant’s attorney in order start the running of the limitation

period);Penner v. Schweiker01 F.2d 256 (3d Cir. 1983ee als®0 C.F.R. § 416.1515(1§)A
notice or request sent to your repentative, will have the sameade and effect as if it had beer

sent to you.”)put see Flores v. Sullivag45 F.2d 109, (5th Cir. 1991) (using claimant’s rathe

was
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Leetch v. Sullivan1991 WL 259261 (D. Wyo. 199{jinding that notice iseceived when it is
delivered to either the individual or to hisaahey and the time for commencing a civil action
begins to run from the earlief these two dates).

In this case, plaintiff was homeless during thlevant time period and did not receive
copy of the notice. His attormghowever, received notice on May 13, 2013. There is “nothir
the record to suggest that . . . plaintiff would have reszknotice prior to counsel.Pettway v.
Barnhart 223 F. Supp. 2d 1354, 1362-63 (S.D. Ala. 200X der these circumstances, the co
finds that plaintiff has adequately demoaggd that the notice tfie Appeals Council’s
determination was not received until May 2813, thereby rebutting the presumption that
plaintiff had notice five days tdr the date provided on the noticas plaintiff did not receive
notice until May 13, 2013, he had until July 12, 2013 to commence this action. Plaintiff
complaint was filed on July 9, 2013, atherefore this aatn is timely.

IV.  Conclusion

Based on the foregoing,ig hereby ordered that:

1. Defendant’s motion to disss, ECF No. 11, is denied.

2. Within 60 days of this order, defendahall file the administrative record and an
answer.

3. All other dates set forih the court’s scheduling order, ECF No. 5, shall be modifi
accordingly.

DATED: June 23, 2015. %\
A

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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