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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

LYDIA |I. CARABALLO COLON, No. 2:13-cv-1414-EFB
Plaintiff,
V. ORDER

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
(“Commissioner”) denying her application for Sugmplental Security Income (“SSI”) under Title
XVI of the Social Security Act. The partiestoss-motions for summary judgment are pending.
For the reasons discussed below, plaintiff's motsotienied and defendantisotion is granted.

l. BACKGROUND

Plaintiff filed an application for SSIn October 23, 2009, alleging that she had been
disabled since August 26, 200Bdministrative Record (“AR"J156-163. Her application was
denied initially andipon reconsiderationd. at 77-87. On June 21, 2011, a hearing was held
before administrative law judge (“ALJ”) Phillip E. Calligd. at 55-73. Plaintiff was represented
by counsel at the hearing, at which shd a vocational expert (“VE”) testifiedd.
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On July 22, 2011, the ALJ issued a decisiodifig that plaintiff was not disabled undef
section 1614(a)(3)(Pof the Act® Id. at 32-44. The ALJ made the following specific findings

1. The claimant has not engaged in subissh gainful activity since October 23,
2009, the application date (20 CFR 416.87%eq).

* % %

2. The claimant has the following sevéngpairments: obesity, degenerative joint
disease of the lumbar spine, and depression (20 CFR 416.920(c)).

* % %

! Disability Insurance Benefitre paid to disabled persons who have contributed to the
Social Security program, 42 U.S.C. 88 #0keq Supplemental Security Income (“SSI”) is paid
to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:
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Step one: Is the claimaahgaging in substantial gainful
activity? If so, the claimant fund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claints impairment or combination
of impairments meet or equal empairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndisabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&klif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ia finst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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3. The claimant does not have an impairmantombination of impairments that
meets or medically equals one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1 (20 &416.920(d), 416.925 and 416.926).

* % %

4. After careful consideration of the entirecord, the undersigned finds that the
claimant has the residual functional capatityerform light work as defined in 20
CFR 416.967(b) except she is limitedsimple repetitive tasks in a non-public
setting.

* % %

5. The claimant is capable of performing padevant work as a sorter. This work
does not require the performancenafrk-related activities precluded by the
claimant’s residual functional capacity (20 CFR 416.965).

* % %

6. The claimant has not been under a disabgisydefined in the Social Security Act,
since October 23, 2009, the date the apfibo was filed (20 CFR 416.920(f)).
Id. at 34-44.
Plaintiff requested that the Appls Council review the ALJ’s decisiad, at 22-23, and
on May 17, 2013, the Appeals Council denied reyieaving the ALJ’s decision as the final
decision of the Commissioneld. at 1-9.

Il. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledill be upheld if the findings
of fact are supported by substahevidence in the record attie proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admif9 F.3d 595, 599 (9th Cir. 1999ackett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &g, if supported by substantial evidence, 4
conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence is
more than a mere scintilla, bless than a preponderanc®aelee v. Chatep4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppa

i

Are




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determiningedibility, resolving conflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that the ALJ erred in (Ejecting the opinions gilaintiff's treating
physicians; (2) failing to provide a proper catale for discounting plaintiff's subjective
complaints and credibility;ral (3) failing to rely upon VE tésnony tendered in response to a
complete hypothetical questi. ECF No. 15-1 at 19-33.

A. The ALJ Provided Specific and LeqitineaReasons for Discounting the Opinions of

Plaintiff's Treating Physicians.

Plaintiff argues that the ALignproperly discounted the asse®nt of treating physicians|,
Dr. Elvis Tanson and Dr. Adegoke é&gemo. ECF No. 15-1 at 19-29.

The weight given to medical opinions depemdpart on whether they are proffered by
treating, examining, or non-examining professionalsster v. Chater81 F.3d 821, 834 (9th Cir.
1996). Ordinarily, more weight is given tcetbpinion of a treating professional, who has a
greater opportunity to know and obsetkie patient as an individuald.; Smolen v. Chate80
F.3d 1273, 1285 (9th Cir. 1996). To evaluatesthiler an ALJ properly rejected a medical
opinion, in addition to considering its sourt®e court considers whether (1) contradictory
opinions are in the record; ang inical findings support the apions. An ALJ may reject an
uncontradicted opinion of a treating or examgmedical professional only for “clear and
convincing” reasonsLester 81 F.3d at 831. In contrast, a aawlicted opinion of a treating or
examining medical professional may be rejedtedspecific and legitimate” reasons that are
supported by substantial evidendd. at 830. While a treating pedsional’s opinion generally

is accorded superior weight,itfis contradicted by a supportedagmining professional’s opinion
4
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(e.q., supported by different independent clinfoadings), the ALJ may resolve the conflict.
Andrews v. Shalaléb3 F.3d 1035, 1041 (9th Cir. 1995) (citi@agallanes v. Bower881 F.2d
747, 751 (9th Cir. 1989)). However, “[w]hen aragxning physician relies on the same clinic
findings as a treating physician, liffers only in his or her cohgsions, the conclusions of the
examining physician are n@ubstantial eddence.” Orn v. Astrue495 F.3d 625, 632 (9th Cir.
2007).

1. Elvis Tanson, M.D.

Dr. Tanson, one of plaintiff's treating phgmns, completed a Physical Residual
Functional Capacity (“RFC”) Quaennaire indicating a diagnosi$ depression, morbid obesity
and chronic lower back pain based on an MRdlaintiff’'s lumbar spindhat indicated severe
spinal stenosis. AR at 442. Dr. Tanson opithed plaintiff could w# one to two blocks
without rest; sit or stand for twenty minuteswiem hours at one time; std or walk less than twog
hours in an eight hour work day; needed to WatKifteen minutes everjwenty minutes in an
eight hour work day; and would need fifteemote unscheduled breaks about every thirty
minutes. Id. at 444-445. He further opidehat plaintiff could liftup to ten pounds occasionally
and twenty to fifty pounds rarelgould never twist, stoop, crouatiimb ladders or stairs; and
was significantly limited in repdive reaching, handling, or fingerindd. at 445-446. Dr.
Tanson also opined thatgmtiff’'s symptoms woud frequently interfere with her attention and
concentration, and as a result she would be intad performing even “low stress” jobs and
would likely be absent from workbout four days a monthd.

Plaintiff also underwent a comprehensive internal medieuaduation, which was
completed by Dr. Georgiesd. at 353-357. Dr. Georgies diagnog#dintiff with chronic lower
back pain (probable degeneratiarthritis) and depressioid. at 356. Upon examination,
plaintiff demonstrated a reduceahge of motion in her lumbapine due to her obesityd.
Plaintiff had normal strength in her upper angdo extremities, and straight leg tests were
negative.ld. Dr. Georgies opined thatgahtiff could stand or walk without limitation in an eig
hour work day, could lift twenty-five pounds épeently and fifty pounds occasionally, and hag

postural or manipulative limitationdd. at 356-357.
5
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The record also contains a Physie&C Assessment completed by non-examining
physician Dr. Talcherkarld. at 365-370. Dr. Talcherkar diaosed plaintiff with lower back
pain and obesityld. at 365. He opined that plaintidbuld lift fifty pounds occasionally and
twenty-five pounds frequently; sit, stand, or wakkith normal breaks) for about six hours in af
eight hour work day; and had no postural or manipulative limitatitthsat 366.

In assessing plaintiff's RFC, the ALJ gaite weight to Dr. Tanson’s opiniond. at 40-
43. In doing so, plaintiff arggethe ALJ failed to give le¢Jg sufficient reasons for giving
reduced weight to Dr. Tanson’s opinion. ECF No. 15-1 at 21-26. Because Dr. Tanson’s o
was contradicted by Drs. Geoegi and Talcherkar’s opinionte ALJ was required to give
“specific and legitimate” reasotsr rejecting his opinionSee Orn495 F.3d at 632. The ALJ

gave three reasons for why he rejected Dnsba’s treating opinion: {the brief treatment

relationship between Dr. Tanson &ahé plaintiff; (2) the opinion is inconsistent with treatment

notes and other evidence in the record; andh@ opinion is vaguenal does not offer any
analysis of the evidence relied ugarforming the opinion. AR 42-43.

The ALJ’s first reason—thduration of the treatingelationship—is a proper
consideration in assessing whagight to accord Dr. Tansonipinion if it is supported by the
record. See20 C.F.R. 8 416.927(c)(2)(i) (providing thaetlength of treatment and frequency

examinations are to be considered in assessélght of a medical opinion). The ALJ found tf

Dr. Tanson had only been treating plaintiff i months based on the RFC questionnaire Dr.

Tanson completed. AR 48eeAR 442-447. Plaintiff argues, however, that Dr. Tanson indig
on the questionnaire that he sphaintiff once every 1-2 monthand that the ALJ misread the
guestionnaire. ECF No. 15-1 at 22. Accordingltontiff, the record sbws that plaintiff was
treated at Dr. Tanson’s Westlane MediChic since at last November 2006.

In response to a question to provide thiireg frequency, and length of contact with
plaintiff, Dr. Tanson wrote, ihandwriting not easily deciphered attappears to state: “q 1-2
months.” AR 442. The letter “q” is a medi@dbreviation for “each” or “every,” and therefore
plaintiff's interpretationof Dr. Tanson’s response appears reasonge. Definition: “Q,”

MediLexicon, http://www.medilexicon.com/mexdildictionary.php?t=74583 (last visited Feb. 1
6
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2015). However, contrary to plaintiff's contentjdreatment notes from Wtane Medical Clinig

do not establish that Dr. Tanson had beenitrg&very one to two months since 2006. The

records show that plaintiff was treated at¢heic since at least November 2006. AR 295-299.

The clinic’s records indicate thptaintiff was often seen by Ddohn Olowoyeye and Dr. Sujee

R. Punnam.d. at 511, 513, 515, 517, 519, 521, 523. Further, treatment notes do not

th

conclusively show that Dr. Tanson treated pléfiptiior to 2011. While there are treatment notes

referencing Gabriel Tanson, M.D., there is no oeas believe that Gabriel Tanson and Dr. El
Tanson are the same individual. Accordinglys difficult to determine the duration of Dr.
Tanson and plaintif§ relationship.

Regardless, even assuming the ALJ wasakest about the duration of the treating
relationship, any reliance on that basis was harmless. The AkXtfzer specific and legitimat
reasons for rejecting Dr. Tanson’s opiniddee Curry v. Sullivar925 F.2d 1127, 1129 (9th Cir
1990) (harmless error analysigpdicable in judicial revievof social security caseshpmmasetti
v. Astrue 533 F.3d 1035, 1038 (9th Cir. 2008) (the coutt mat reverse an ALJ decision if it i
clear from the record th#te error is “inconsequentitd the ultimate nondisability
determination”) (quotindRobbins v. Soc. Sec. Admi#66 F.3d 880, 885 (9th Cir. 2006$¢out v.
Comm’r of Soc. Sec. Admid54 F.3d 1050, 1055 (9th Cir. 2006) (holding that a court may
affirm an ALJ’s decision “under the rubrid harmless error where the mistake was
nonprejudicial to the claimant or irrelevantth@ ALJ’s ultimate didaility conclusion.”).

The ALJ also found that Dr. Tanson’s opinion waonsistent with treatment notes and other
evidence in the record showing thpddintiff was not as limited aSr. Tanson believed. AR 42.

Treatment notes from 2002008 reflect that plaintiff gularly complained of lower
back pain and pain in her legs and hanldsat 333-340. Although plaintiff occasionally
demonstrated pain upon movement, physical éxatmon was otherwise unremarkable and it v
often noted that she had a full range of motitth. Medical notes from 2009, 2010, and 2011
show that plaintiff continued to complain jp&in in her lower back, legs, and hantts.at 447-
336. However, she was attending physical fineravhich was helpful, and it was noted that sk

was stable.ld. at 449. As noted by the ALJ, although ptdf's treatment records evidence thag
7
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she has some physical limitatioms, at 40, the unremarkable findings reflected in the treatment
notes are inconsistent with the extremetitons opined by Dr. Tanson, which include the
inability to twist, stoop, and crouch, as well asessitating a 15 minute break every 30 minutes.
See idat 445-446. The ALJ was permitted to rely on these contradictions in discounting Dr.
Tanson’s opinion.See Bayliss v. Barnhad27 F.3d 1211, 1216 (9th Cir. 2005) (holding that
contradictions between a treatipysician’s opinion and clinicalotes are a proper basis for
rejecting a treating plsycian’s opinion).

The ALJ also rejected Dr. Tanson’s opiniorcdse it was inconsistent with plaintiff's
reported daily activitiesld. at 42. An ALJ may reject a treadj opinion that is inconsistent with
other evidence in the record, including plaintiff's reported daily activifiéstgan 169 F.3d at

601-602. As noted by the ALJ, the record indic#ttes plaintiff has the ability to “clean, shop,

cook, maintain a residence, care appropriatelyés grooming and hygiene, run errands, manage

her medical care and treatmgeand care for others.Id. at 35, 354, 362. Plaintiff also reported
she was able to wash dishes, dasgk, and care for her two childreru. at 64-65, 225-226.
Treatment notes report that2006 plaintiff tended to her pyeant daughter, sick son, and a
daughter who had medical issues due to haviagipusly been shot in the eye with a BB gun.
Id. at 304, 306, 307, 312, 494. The ALJ reasonably cdedthat the ability to perform these
activities was not consistewnith the severe limitationassessed by Dr. Tansoll. at 444, 446;
See Macri v. Chate®3 F.3d 540, 544 (9th Cir. 1996) (“[T]he ALJ is entitled to draw inferenges
logically flowing from the evidence”).
The ALJ’s final reason for not fully creditiigr. Tanson’s opinion was that it was “vague

and offers no analysis of the evidemeted upon in forming the opinion.Id. at 43. An “ALJ

174

need not accept a treating physician’s opinion wigdirief and conclusionary in form with little
in the way of clinical findings to support its conclusionsagallanes 881 F.2d at 751 (interna
citation and quotation marks omitted). Dr. Tarisapinion was obtained by way of a check-the-
box/short answer form, which lacked speatliscussion explaining his opinionld. at 442-447.
1
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To support the physical limitations asses&&ad, Tanson simply wrote “see MRI report,”
apparently referencing an MRI taken in December 2010, without any explanation of how tf
results support the severe limitations asseskkdt 440, 442. The ALJ was allowed to consic
the conclusory nature of Dr. Tanssmpinion in giving ireduced weight.

Accordingly, the ALJ provided specifiad legitimate reasons for discounting Dr.
Tanson’s opinion.

2. Adegoke Adeyemo, M.D.

Plaintiff also contends #t the ALJ erred by rejeaiy the opinion of her treating
psychiatrist, Dr. Adeyemo. ECF No. 15-1 atZ%- In May 2011, Dr. Adeyemo completed an
Assessment of Ability to do Work Related Activitig¢dental) form, which indicated that plainti
had been diagnosed withhszoaffective disorder.ld. at 526-527. Although Dr. Adeyemo
opined that plaintiff had a fair dity to follow work rules, relate to co-workers, deal with the
public, use judgment, interact with superidusiction independently, maintain attention and
concentration, make performance, personal, andlisadjustments; he assed that plaintiff has
a poor ability to deal with work stressorsdavould miss work more than three times a montk
due to her impairments or treatmeid.

Plaintiff also underwent a psychiatric evation with examining psychologist Silvia
Torrez, Psy.D.ld. at 358-364. Dr. Torrez diagnosed plaintiff with a depressive disorder (ng
otherwise specified) and opindtke plaintiff had a good ability to manage her own funds,
understand and remember instructions, mairgancentration and attention, and sustain an
ordinary routine withouspecial supervisionld. at 363-364. It was also hepinion that plaintiff
had a fair ability to complete a normal workdayd workweek without inteuption, interact with
coworkers, deal with various changes in a work setting, and that the likelihood of plaintiff
emotionally deteriorating in th@ork environment was minimald.

The record also contains a Mental RR€sessment form completed by Dr. Polizos, a
non-examining physicianid. at 385-388. Dr. Polizos opindlat plaintiff had moderate
limitations in understanding, remembering, and ¢agyut detailed instictions; maintaining

attention and concentration for extended peraddsne, performing activigs within a schedule
9
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and completing a normal workday or workwesikhout interruptions from psychological
symptoms. Id. at 385-386. It was also her opinion tp&intiff was moderately limited in her

ability to interact with the general publinchadapting to changestine work setting.ld. at 386.

Non-examining physician L. O. Mallare alsompleted a Mental RFC Assessment form.

Id. at 415-417. Dr. Mallare opined that pitif had moderate limitations in understanding,
remembering and carrying out détd instructions; maintainingttention and concentration for
extended periods of time; and interactagpropriately with the general publitd. at 415-416. |t
was Dr. Mallare’s opinion that @intiff was capable of performing simple 1-2 step tasks with
adequate attendance and adaptation in a non-public work settireg.417.

Lastly, non-examining physician Dr. Gregyieved plaintiff's medical records and
concluded that plaintiff's mentainpairments were not severkl. at 389-399.

The ALJ assigned minimal weight to Dxdeyemo’s and Dr. Gregg’s opinions, while
giving great weight to the assessments by Dostez, Polizos, and Mallare. Because Dr.
Adeyemo’s opinion was contradicted by Drs. BarrPolizos and Mallare’s opinions, the ALJ
was required to give “specific and legitimateasons for rejecting Dr. Adeyemo’s opiniddee
Orn, 495 F.3d at 632.

The ALJ gave two reasons for discounting Dr. Adeyemao’s opinion. First, the ALJ n
the limited relationship between plaintiff and.&deyemo. The ALJ observed that Dr. Adeye
had only treated plaintiff on two occasions ptmpreparing his assessment, i.e. December 2
and March 2011. AR 43. Given that Dr. Adeyehad only seen plaintiff on two occasions pr
to providing his opinion, the ALJ permissiblgrtsidered the duration of the relationship in
according less weight to Dr. Adeyeia contradicted medical opiniorsee20 C.F.R.

8 416.927(c)(2)(i)see als®0 C.F.R. 8 416.927(c)(2) (explainingatithe rationale for affording
more weight to a treating physicians is that tteg likely to be the ndical professionals most
able to provide a detailed, longitudinal picturdatlaimant’s] medical impanent(s) . . . .").

The ALJ also discredited Dr. Adeyemo’s opinibecause it was “inconsistent with the
evidence which shows the claimant reported@onstrated improvement in her symptoms

with treatment.” AR 43See Thacker v. Comm’r of Soc. Saim. 1:11-cv-00613-LJO-BAM,
10
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2012 U.S. Dist. LEXIS 76478, at *32 (E.D. Cal. Wial, 2012) (finding evidare that plaintiff's
medical condition was improving was a clear aodvincing reason for regéing medical opinior
testimony)(citing Morales v. Astrug300 F. App’x 457, 459 (9th Cir. 2008) (“Medical

improvement is a clear and convincing reason. . Dgiring plaintiff's first examination with Dr,
Adeyemo on December 22, 2010, plaintiff was diagnegdda major depressive disorder with
psychotic features and prescribed Prozac amquiexa. AR 494. After the second examinatior
March 11, 2011, Dr. Adeyemo took plaintiff d*fozac and prescribed Lamictal inste&dl.at
477. The treatment notes from San Joaquin GoBehavioral Health Services on April 12, 20
indicate that plaintiff was kang her medication as prescetband reported improvemend. at

470. It was noted that while plaintiff wasperiencing some depression symptoms, she was

on

11

having more good days than bdd. On April 20, 2011, the same treatment notes indicate that

plaintiff reported “doing better ith the changes made to her neadion regime” and not being s
tired during the dayld. at 468. Thus, the record shows tplaintiff's symptoms had improved
from the last time she had been evaluate®@byAdeyemo. Accordingly, the ALJ reasonably
found that Dr. Adeyemo’s opinion was inconsisteith other medical evidence in the record.
See Macri93 F.3d at 544 (“[T]he ALJ is entitled tbaw inferences logically flowing from the
evidence”).

Lastly, Dr. Torrez’s opinion constituteslsstantial evidnce to support the ALJ’s

discounting in part Dr. Adeyemo’s report becails. Torrez’s opinion was based on indepenc

clinical findings. See Magallanes881 F.2d at 751 (“Where the opinion of the claimant’s treati

physician is contradicted, and the opinion & ttontreating source is based on independent
clinical findings that differ from those oféhtreating physician, the opinion of the nontreating
source may itself be substantial evidence.”). Dr. Torrez’s assessment was based on a
comprehensive psychological evaluation, obgeyaa of plaintiff's appearance, attitude,
behavior, and mood, and a review of treatment notes from San Joaquin Behavioral Health
Services dated September 23, 2008. AR 358-2&4detailed above, Dr. Torrez’s opinions
contradict the opinion ddr. Adeyemo as to plaintiff's functional limitations; therefore, it is th

ALJ’s duty to resolve the conflictSee Magallanes881 F.2d at 751Andrews 53 F.3d at 1041
11
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(finding the province of resolrg a conflict betweenontradicting medical opinions lies solely
with the ALJ). Accordingly, Dr. Torrez’s repas further substanti@vidence supporting the
ALJ’'s RFC determination.

The ALJ provided specific and legitimate reas for rejecting Dr. Adeyemao’s opinion.
Thus, the ALJ did not err in rejecting Dr. Adeyemo’s opirfion.

B. The ALJ Properly Rejected PlaintgfSubjective Complaints and Credibility.

Plaintiff next argues that the ALJ errby failing to give sufficient reasons for
discrediting her subjective compits. ECF No. 15-1 at 29-31.

In evaluating whether subj@gc@ complaints are credibléhe ALJ should first consider
objective medical evidence and then consider other facBumsnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991) (en banc). If there is ohjeximedical evidence afnpairment, the ALJ may
then consider the nature of the symptomgellke including aggraviaig factors, medication,
treatment and funainal restrictions.See idat 345-347. The ALJ also may consider: (1) the
applicant’s reputation for truthfulness, priocamsistent statements other inconsistent
testimony, (2) unexplained or inadequately explhifadiure to seek treatment or to follow a
prescribed course of treatment, dBYithe applicant’s daily activitiesSmolen80 F.3d at 1284.
Work records, physician and third party testimohgw nature, severity and effect of sympton
and inconsistencies between testimony and conduct also may be relaghhi.. Soc. Sec.
Admin, 119 F.3d 789, 792 (9th Cir. 1997). A failure to seek treatment for an allegedly
debilitating medical problem may be a valid coesadion by the ALJ in determining whether t

alleged associated pain is not grsficant nonexertional impairmengee Flaten v. Secretary of

2 Throughout plaintiff's motion fosummary judgment, plaintifé critical of the ALJ’s
failure to discuss each regulatoacfor that must be taken into consideration when discrediti
treating physician’epinion under 20 C.F.R. § 416.927(§eeECF No. 15-1 at 20-21. While
the ALJ must consider the criteroutlined in 20 C.F.R. § 416.927(there is no requirement th
his decision contain expliciindings for each factorSee Magallanes881 F.2d at 755 (an ALJ
need not recite “magic words” for the deoisito be valid and a reviewing court may draw
inferences relevant to the ALJ’s analysis “if thaHferences are there to deawn”). Indeed, the

law of this circuit only requires that where tAkJ rejects an opinion from a treating source, he

support that decision with either clear and canirig or specific and legitimate reasoh®ster
81 F.3d at 830. As explained above, thelAkatisfied this requirement.

12

ng a




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

HHS 44 F.3d 1453, 1464 (9th Cir. 1995). The ALJ may rely, in part, on his or her own
observationssee Quang Van Han v. Bowé82 F.2d 1453, 1458 (9th Cir. 1989), which cann
substitute for medical diagnosidlarcia v. Sullivan 900 F.2d 172, 177 n. 6 (9th Cir. 1990).
“Without affirmative evidence showing thattlelaimant is malingeng, the Commissioner’s
reasons for rejecting the claimant’stiemony must be clear and convincingforgan 169 F.3d

at 599.

Plaintiff testified that in a typical day she prepares a simple breakfast for herself, atiempts

to clean, takes breaks to sitlerdown, prepares a simple lunch, and plays a game or watchg
television with her two children and granddaught&R 64-67. She also testified that her
medications make her drowsy throughout the alad she does not typically leave her housde.
at 65-66. However, she will occasionally drive her son to school, shop for groceries with
assistance or, on rare occasionit\isr aunt who lives nearbyd. at 63, 65-66. Plaintiff further
testified that she has lower back and neck pain,qataps in her hands that affect her ability
grab or lift things, and has problems with heslewhich she must elevate sometimes to allev
swelling. Id. at 67-69. She further testified thatsh depressed, has anxiety, experiences
hallucinations 3-4 times per wieeand has heart palpitationkl. at 69-70.

The ALJ found that plaintiff's statements redjag the extent of her limitations were ng
fully credible. The ALJ provided several reasdor reaching this conclusion. First, the ALJ
found that plaintiff's reported dailgctivities contradict the exteaf the limitations she alleged.
See Smoler80 F.3d at 1284 (an ALJ may rely on incotesis testimony in assessing a claimar
credibility). As previously dicussed, plaintiff testified thahe is capable of performing
housework, cooking, caring for her ki@sd driving her son to schodld. at 64-67. In a
Function Report, she stated that she predamestwice a day, doessties and dusts the house
for approximately 40 minutes a day, and ikedb pay bills, count change, and use her
checkbook.Id. at 225-226. In addition, as noted abdhegughout the treatemt notes there are
indications of plaintifftaking care of a pregnadaughter, a daughter wién eye injured by a BE
gun, and a sick son, in addititmcaring for a granddaughteld. at 300, 304, 306, 307, 315, 4¢

i
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However, in the Exertional Activities Questionmaplaintiff reported on an average day she c
do “[n]othing, because [of] the pain . . .ld. at 196.

The ALJ also noted plaintiff failed to atié her therapy appointments. An ALJ is

permitted to consider an unexplained or inadegepéanation for failing to follow a prescribed

course of treatment in assessing a plaintiff's credibilMolina v. Astrue674 F.3d 1104, 1112
(9th Cir. 2012)see Fair v. BowerB85 F.2d 597, 603 (9th Cir. 198®olding that where a
claimant complains of disabling pain but failsstek treatment, or fails to follow prescribed
treatment, an ALJ may use such failuredsasis for finding the complaint unjust or
exaggerated). In December 2010, plaintiff syadreatment plan from San Joaquin County
Behavioral Health Services thacommended one-on-one therapyssans with a clinician ever
1-2 weeks for six months. AR 490. Plainobften failed to keep those appointmenis. at 467,
474, 481, 484, 485, 486. On May 9, 2011, it was notadptaintiff had only attended one-on-
one therapy once and had not adked any group therapy sessiaise she signed her yearly
treatment planld. at 467.

Plaintiff argues, however, that the ALJ failedconsider the reasons for why plaintiff
missed her appointments. Plaintiff statest tiffjor example, [plaintiff] missed a therapy
appointment at San Joaquin Mental Health Bes/because she had an appointment with a
neurosurgeon at the same time.” ECF No. H5-30. Having another doctor’s appointment o
the same day as therapy may account for missaegappointment. tHoes not explain missing
the other scheduled appointments, and plaiotféfrs no such explanation. Accordingly, the
evidence of record supports the ALJ’s relianceanmunexplained failure by plaintiff to follow a
prescribed course of treatment.

The ALJ further found that plaintiff's allegations were not credible because they we
supported by objective medical evidence. WhiteALJ may not rely solely on a lack of
objective medical evidence to support an adverséilgitity finding, it is arelevant consideratior
in assessing credibilitySee Moisa v. Barnhgr867 F.3d 882, 885 (9th Cir. 2008)prgan, 169
F.3d at 595. In regards to plaintiff's lowleack pain, plaintifivas observed by several

physicians to walk with a normal gait, sit carthbly through examinations, and get on and o
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the examination table without assistangd? 354, 361, 366. In addition, during the recent
examination by Dr. Georgies, plaififis straight leg tst was negative, shesented with norma
muscle bulk and strength in her upper and lowé&eeaxties, and was able to perform a heel ar
tiptoe walk. Id. at 355-356. Although, plaintiff's range ofotion was slightly decreased in hel
lumbar spine, Dr. Georgies determined this was due to her oBelsityat 355. Further, an MRI
of plaintiff's lumbar spine indicated oniyild and moderate medical conditions. at 440. The
ALJ reasonably concluded that the minimal objextivedical evidence did nstpport plaintiff's
allegations of debilitating limitations.

Plaintiff argues that the ALhsuld not have relied on Dr. Georgies’ findings because
ALJ gave Dr. Georgies’ opinion “minimal weightECF No. 15-1 at 30. Plaintiff, however,
conflates the ALJ reliance on Dr. Georgies’ objexfimdings and his reption of Dr. Georgies’
ultimate opinion. While the ALJ rejected eorgies’ conclusion, he did not question Dr.
Georgies’ objective findings. Indeed, the Albdihd that Dr. Georgies’ objective findings did r
support the severe limitations assessed by Dr. Tarsdhe same vein, the ALJ found that the
objective findings noted by Dr. Gepes also did not support plaifis allegations of debilitating
limitations. Thus, there was no error in the Aklying on the objective findings of Dr. Georgis
in assessing plaintiff's subjective complaints and credibility.

The ALJ further found that plaintiff's allegans were not credible because plaintiff
reported and demonstrated consistent imprerd in her depression with treatmemd. at 38,
468, 470. As already discussed, neatlrecords show that plaifftexperienced improvement in
her psychological symptoms with medication. dad, medical records indicated that plaintiff
seemed “in control of her geession” with medicationld. at 300, 304, 305, 468, 485. The AL
was permitted to find that plaintiff's allegations were not fully credible in light of evidence
showing that plaintiff’'s mental impairents were managed with medicatid®ee Rodriguez v.
Colvin, No. CV 13-2630-JPR, 2014 U.S. Dist. LEXIS 73838, at *21 (C.D. Cal. May 29, 201

(“Impairments that can be effectively treated witkdication, even if thegre not cured, are not

3 This determination was omborated in the treatmenotes from Westlane Medical
Clinic and by Dr. Talcherkarld. at 340, 366.
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disabling for purpose of Social Security benefitsfader v. AstrueNo. 09-cv-01534-AJB
(JMA), 2011 U.S. Dist. LEXIS 113006, at *8 (S.Dal. Sept. 30, 2011) (“That medication is
effective in controlling a claimant’'s symptomsaisalid consideration in weighing the credibili
of a claimant’s testimony thatich symptoms are disabling”).

Contrary to plaintiff's ontention, the ALJ provided numerous clear and convincing
reasons for discrediting her subjective complaieésh supported by substantial evidence in t
record. Accordingly, the ALJ did not a@rr assessing plaintiff's credibility.

C. The ALJ Properly Relied on the VE Tiewony that Plaintiff Could Perform Past

Relevant Work.

Plaintiff argues that the ALJ erred in relgion the VE'’s testimony in concluding that s
could perform her past relevant work. Speclificglaintiff argues thathe ALJ erred by: (1)
failing to rely upon the VE's testimony in resgento a hypothetical &t included limitations
assessed by her treating physicidB@¥relying on the VE’s hypotlieal that did not include the
moderate and fair limitations opined by Dr. Torrez; and (3) failing to include concentration
found by the ALJ. ECF No. 15-1 at 31-33.

Plaintiff's first argument is based on her cori@mthat the ALJ’s improperly rejected h
treating physicians opinions, aslires her testimony regding the extent of her limitations. Ag
explained above, the ALJ did netr in rejecting this evidenceAccordingly, the ALJ was not
required to pose a hypothetical to ¥ie that included such limitations.

Plaintiff next argues that éhALJ’s hypothetical posed tbe VE failed to include Dr.
Torrez’'s opinion, which the ALJ accorded “greatgi®.” ECF No. 15-1 at 32. Plaintiff argueg
that despite Dr. Torrez’s opinidhat plaintiff had only a fair ability to complete a normal
workday and work week without interruptionsaatonstant pace, interact with coworkers, and
deal with various changes in the work setting, Ah.J failed to include these limitations in the
RFC and the hypothetical posed to the I&.at 32.

Hypothetical questions posed to a VE maetout all the dastantial, supported
limitations and restrictions d@he particular claimantMagallanes 881 F.3d at 756. However,

“[a]n ALJ may synthesize and translate assgésatations into an RFC assessment without
16
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necessarily repeating eaaimttional imitation verbatim in the RFC assessmentdrtin v.
Astrue No. 2:12-cv-0033-KJN, 2013 U.S. DI&EXIS 19651, at *8 (E.D. Cal. Feb. 13, 2013)
(citing Stubbs-Danielson v. Astrug39 F.3d 1169, 1173-74 (9th Cir. 2008)).

The ALJ determined that plaintiff had the &Fo perform light work, but was limited to
simple, repetitive tasks in a non-public setting. AR 43. Contrary to plaintiff's contention, tf
RFC properly included the limitations assesse®hyTorrez. Although Dr. Torrez opined that
plaintiff's ability to perform some work-related functions was fair, she noted that “claimant’
limitations, if any, appear to be primarily duehter reported medical problems,” which include
lower back pain and pain in both legs. AR 360, 38Be further stated thptaintiff's fair ability
to complete a normal workday/workweek withouemuptions at a constant pace and deal wi
various changes in the workplaséinfluenced primarily by her ported medical condition[s].”
Id. at 364. Significantly, she found thaaintiff's “symptom severitys considered to be within
the mild range,” plaintiff “does not appear todidfering from a major ntal disorder at this
time,” and that plaintiff “appears tee able to function adequatelyld. at 363. Further, Dr.
Torrez opined that plaintiff had good abilityperform many othework-related functions,
including being able to understhand remember very short, simpor detailed instructions ang
maintaining concentration and attentidd. at 363-364. None of these findings are inconsists
with the ALJ's RFC determination.

Moreover, plaintiff concedes that Dr. Torredpinion is consistentith the opinion of

Dr. PolizosseeECF No. 15-1 at 32, whose opinion alspgorts the ALJ's RFC determination,

As plaintiff notes, Dr. Polizos opined that piaif was moderately limited in her ability to
perform activities withira schedule, maintain reguldateadance, and be punctual within
customary tolerance; complete a normalkdary and workweek without interruption from
psychologically based symptoms and to perfatra consistent pace without an unreasonable
number and length of rest perigdsteract with thegeneral public; and spond appropriately to
changes in the work settindd. at 385-386. However, Dr. Polizos also opined that even with
these moderate limitations, plaintiff could understand, remember and execute simple instr

maintain and sustain attention, concentration,igersce, and pace; respl, relate, and adapt tc
17
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changes at work; and perform simple and routine talsksat 387. The ALJ’s finding that
plaintiff retains the RFC to perform light work, batlimited to simple repetitive tasks in a non
public setting appropriately accounts foe thpinions of Drs. Torrez and Polizos.

Lastly, plaintiff argues that the ALJ’'s RFC determination failed to incorporate his ow
findings of moderate limitations iconcentration, persistence,mace. ECF No. 15-1 at 33.
Relying on this court’s decision Bimith v. ColvinNo. 2:12-cv-1765-EFB, 2014 U.S. Dist.
LEXIS 44828 (E.D. Cal. Mar. 31, 2019laintiff argues that “[n]eithemoderatdimitations nor
afair ability . . . are automatically encompassed Ioyese restriction to unskilled work . . . .”
ECF No. 23 at 10. I1&mith the ALJ found at step threeattthe plaintiff had moderate
difficulties in maintaining social functioningnd concentration, persistence, or pagmith 2014
U.S. Dist. LEXIS 44828 at *8. The ALJ’'s RFCtdamination, however, only limited the plaint
to work involving simple instictions, and did not includeny limitations in maintaining
concentration, persistence, or patet.at *12. As the ALJ failed to account for his own findin
that the plaintiff had moderalieitations in social functioningnd maintaining concentration,
persistence, and pace, the case was remandadtfear consideration of plaintiff's RFQd.

Unlike the ALJ inSmith the ALJ here found that despphkintiff’'s moderate difficulties
with concentration, persistena#, pace, she nevertless “has the ability to sustain focused
attention and concentration sufficiently loagough to permit the timely and appropriate
completion of simple routine tasks.” AR 36. st explained, the findg that plaintiff could
perform simple repetitive tasks notwithstamgilsome moderate impairments in mental
functioning is supported by theedical evidence. Thus,dLJ's RFC determination
adequately accounted for his finding thatiptiff had moderate impairments regarding
concentration, persistence, and paSee Phillips v. ColvinNo. 13-cv-03533-WHO, 2014 U.S.
Dist. LEXIS 107627, at *32-33 (N.D. Cal. Aug. 5, 2014) (cit®abin v. Astrue337 F. App’x
617, 621 (9th Cir. 2009) (“The ALJ determini@ end result of [clmant’s] moderate
difficulties as to concentration, persistence, acgwas that she could do simple repetitive tas
on a consistent basis.”yjurray v. Colvin No. C-13-01182-DMR, 2014 U.S. Dist. LEXIS

50586, at *31-35 (N.D. Cal. Apr. 10, 2014) (finding tALJ did not err irassessing plaintiff’s
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RFC when the ALJ translated plaintiff’'s moderktaitations in concentration, persistence, or

pace into a limitation to 1-2 step instructionsjtagas consistent with the medical evidence);

Martin v. Astruge No. 2:12-cv-0033-KJN, 2013 U.S. DistEXIS 19651, at *28 (E.D. Cal. Feb.

12, 2013) (citingStubbs-Danielsarb39 F.3d at 1174) (“Moderate mental limitations are not

necessarily inconsistent with an RFC for simpleetéive tasks, as long as such an assessme

generally consistent with the concrete resitiits identified in the medical evidence.”).
Accordingly, the ALJ’s reliance athie VE's testimony was proper.

V.  CONCLUSION

The ALJ applied the proper legal standandl supported his deadn with substantial
evidence. Therefore, it is hereby ORDERED that:

1. Plaintiff's motion for summary judgment is denied;

2. The Commissioner’s cross-motiom smmmary judgment is granted; and

3. The Clerk is directed to entedgment in the Comissioner’s favor.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: March 17, 2015.
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