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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RYAN ODOM, No. 2:13-cv-01503 KIM AC P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

NILOOFAR FAKADI,

Defendants.
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Plaintiff is a state prisoner proceeding praaed in forma pauperis in this action filed

pursuant to 42 U.S.C. 8 1983. The court curyeméls before it defendant’s motion for summary

judgment based on defendants claim that she wadetiberately indifferento plaintiff's serious
medical need. ECF No. 21. Plaintiff has fileceaponse (ECF No. 29) and defendant has re
(ECF No. 27).

l. Plaintiff's Allegations

Plaintiff asserts that defernataFadaki violated her rige under the Eighth Amendment
when Fadaki failed to providgpropriate treatment for her osteibaitis. ECF No. 1 at 4-5.
Specifically, plaintiff alleges that sthas osteoarthritis in her Idfip and that a lack of treatmen

over the past two years had led to osteoarthnitier right hip, scoliosi, muscle cysts in her

back, and severe, chronic pain in her back and lihsat 4. Plaintiff furber alleges that despite

being aware of her pain issues, Fadaki has reduced her pain medication and refused to se
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an orthopedic specialist. _Id. at 4-5.

[l Defendant’'s Summary Judgment Motion

Defendant moves for summary judgmentlo& grounds that she was not deliberately
indifferent to plaintiff's seriousnedical need and that she provided appropriate treatment fo

plaintiff's osteoarthritis. EE No. 21. Defendant was only phayed at the Solano County Jall

from April 10, 2013, through August 9, 2013. Defendant’s Statement of Undisputed Materjal

Facts (“DSUF”) (ECF No. 21-1) at 1, T 1. Durithgt time, plaintiff's prescription for tramadol
reached the maximum dose and a decision was taateng plaintiff's prescription back to a

safe level and treat her pain with NSAIDs gmescribe tramadol as necessary for breakthrou

pain. ECF No. 21-2 at 2. Deféant also argues that an orthdigeconsult was not warranted at

that time because good medical practice waslaydeint replacement surgery for as long as
possible._Id.

[l. Plaintiff's Opposition

At the outset, the court notes that plaintiff has failed to comply with Federal Rule of
Procedure 56(c)(1)(A), which requires that “a pargeassng that a fact . . . is genuinely disput
must support the assertion by . . . citing to pardicphrts of materials in the record . . . .”
Plaintiff has also failed to file a separate doeumt disputing defendantstatement of undispute
facts, as required by Local Rule 260(b).

However, it is well-established that the plead of pro se litigats are held to “less

stringent standards than fornpéadings drafted by lawyersHaines v. Kerner, 404 U.S. 519,

520 (1972) (per curiam). Nevertheless, “[p]ro se litigants must follow the same rules of

! Defendant’s motion statesathplaintiff was prescribed Fadol (ECF No. 21-1) and the
Declaration of Dr. John Levin, . indicates that tramadol, Tadol, and Ultram are the same
medication (ECF No. 21-3 at 3, 1 6(F)). WHilkram is a brand name of the drug tramadol
(http://www.ncbi.nlm.nih.gov/pubmedhealth/PMHT0012488bradol is a brand name of the
drug ketorolac, an NSAIDhtp://www.ncbi.nlm.nih.gov/pubmedhealth/PMHT00010920/
Though the motion refers to plaintiff taking redlol, the chronology set forth in Dr. Levin’s

declaration states thplaintiff was prescribed tramadol bitram, not Toradol. ECF No. 21-3 &

2-8, 1 6. Despite the poor copy quality of theards provided by defendant, the court’s revie
of plaintiff's medical records (ECRo. 21-7) confirmed that plaiff was prescribed tramadol o
Ultram, not Toradol.
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procedure that govern other litigants.” King v. Atiyeh, 814 F.2d 565, 567 (9th Cir. 1987),

overruled on other grounds, Lacey v. Maric@uaunty, 693 F.3d 896 (9th Cir. 2012) (en banc).

However, the unrepresented prisoners’ choiqgadceed without counsel “is less than volunta
and they are subject to the “handicaps . . . detention necessarily imposes upon a litigant,”

“limited access to legal materials” as well asusces of proof.”_Jacobsen v. Filler, 790 F.2d

-y”

such

1362, 1364-65 & n.4 (9th Cir. 1986). Inmate litigantgréfiore, should not be held to a standard

of “strict literalness” with respect to theguarements of the summajudgment rule._Id.
The court is mindful of the Mth Circuit’s more overarching gaon in this context, as
noted above, that district coudse to “construe liberally math papers and pleadings filed by

pro se inmates and . . . avoid applying sumnuatgment rules strictly.”Thomas v. Ponder, 61

F.3d 1144, 1150 (9th Cir. 2010). Accordingly, the t@onsiders the record before it in its
entirety despite plaintiff's failure to be in strict compliance with the applicable rules. Howe

only those assertions in t@position which have evidentiary support will be considered.

In opposition, plaintiff argues that defendard dot meet the applicable standard of care

because there was a “complete latknedical care,” includinthe denial of effective pain
medication and refusal to referrtte a specialist. ECF No. 29.

V. UndisputedMaterial Facts

Plaintiff has not disputed the accuracy af thedical records produced by defendant th
document the treatment that she receivBEge facts outlined in the timeline below are
undisputed.

. June 22, 2011- November 13, 2013: PIl#imtas incarcerated at the Solano
County Jail. Plaintiff's Stateménf Undisputed Material Fa£{ECF No. 29-1) at 1, { 1.

o September 11, 2012: Plaintiff was exaedrby Dr. Douglas, who determined h
request for stronger analgesic medications wagustfied. Declaratiorof Dr. John Levin, M.D.
(“Levin Decl.”) at 3, T 6(B). Dr. Douglas ongsl prescriptions for 5thg of Naprosyn twice a
day for thirty days and 50 mg of Tylenol twiaelay for fourteen daydd. at I 6(C); ECF No.
21-7 at 3.

o November 13, 2012: An x-ray of plaintifffap showed mild osteoarthritis in he
3
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right hip and severe osteoarthritis irr et hip. Levin Decl. at 3,  6(E).

o November 14, 2012: Physician assistantA*P.Jeffrey issued plaintiff her first
prescription for tramadol. Id. at { 6(F).

. November 29, 2012: P.A. Jeffrey adds an unspecified dosage of Tylenol to
plaintiff's tramadol and Naprosyin response to plaintiff's requefgtr increased pain medicatio
Id. at 3, 1 6(G).

o January 25, 2013: P.A. Jeffrey prescripksntiff fentanol in an unspecified
dosage and 25 mg of Indocin twice a day for teysddter plaintiff complains that her back is
hurting and she is not getting any additional paedications._ld. at 4, § 6(1); ECF No. 21-7 at
11.

o February 1, 2013: P.A. Jeffrey issugzrascription for 50 mg of tramadol for
thirty days, issues a presdign for 500 mg if Tylenol twicea day for fourteen days, and
increases plaintiff's prescription for Indocin to B1@ twice a day for ten days. Levin Decl. at
1 6(J); ECF No. 21-7 at 13.

o March 1, 2013: P.A. Jeffrey ordered 50 nfgndocin twice aday and 50 mg of
tramadol twice a day for thirty days after pl#if complained that her pain medications had
stopped. Levin Decl. at 4, 1 6(L).

. March 25, 2013: Plaintiff asks about lethotic, which had been ordered but n
allowed by custody and P.A. Jeffrey continues then§0f Indocin twice aay for another thirty
days. _Id. at T 6(M).

o April 10, 2013: Defendant begins hergoyment as a physian at the Solano
County Jail. DSUF at 1, 1 1.

o May 2, 2013: P.A. Jeffrey completes a chronic care report, which was reviey
by defendant Fadaki, and prescribes 100 mg ofadaiin the morning for thirty days and 50 n
of tramadol in the evening for tkyrdays. Levin [Bcl. at 4, T 6(N).

o May 23, 2013: Plaintiff's prescriptiolor tramadol reached the maximum
recommended dosage, 100 mg twice a day, afferJeffrey noted that she was walking with

more of a limp._ld. at 5, 1 6(P).
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o May 29, 2013: Defendant Fadaki issuegrescription for 500 mg of Naprosyn
twice a day for ten days and placed plaintiff om dental list after shwas seen for a broken
tooth. Id. at  6(Q)Defendant also ordeddollow-up with the P.A. for plaintiff's pain
medications._|Id.

o June 11, 2013: Plaintiff was seen by h&. and her prescription for Naprosyn
was discontinued and replaced with a prescrigoo®0 mg of Indocin twice a day for fourteen
days. Id. at  6(R).

o June 18, 2013: P.A. Jeffrey continued plaintiff's presoigifor 50 mg of
Indocin twice a day and 100 mg of trashoatwice a day._Id. at § 6(S).

o June 24, 2013: P.A. Jeffrey reviewed pliits medical chart and determined that

her pain medication needed to be brought hacksafe level and that the doctor would be
consulted on the possible changes. Id. affy. 6Plaintiff’'s presadption for tramadol was
reduced to 50 mg twice a day for thirty days, pr@scription for Indocin was discontinued, an
prescription for 50 mg of Naprosyn twice a daytfurty days was added. Id. at 6, § 6(U).

. June 26, 2013: Plaintiff was seen by Rléifrey to discuss @mges in her pain
medication._Id. at 6, 1 6(V); ECF No. 21-72at She was advised that her case had been
reviewed by the physicians, who felt that she daantinue on Indocin instead of Naprosyn a
that she did not require antleopedic consult, Id. Plaifitwas concerned over how much
Tramadol she could have and was remindeal gdiin medication hoarding incident from the
previous year. Id.; ECF N@1-7 at 28-29. She was advidesgt case would be followed by a

doctor going forward. Levin Decl. at 6,  6(V).

o July 1, 2013: Plaintiff sees defendanttoe first time regarding her hip pain._Id.

at 2, 1 7; Levin Decl. at 6,  6(W); ECF No. 24t30. Plaintiff discusskher pain issues and
desire to see a specialist withfeledant. _Id. Plaintiff was enaraged to increase her muscle
strength and advised that she would receiveradtang prescriptions for the NSAIDs Motrin an
Naprosyn with prescriptions for Ultram when Ipain was severe. Levin Decl. at 6-7, 1 6(W);
ECF No. 21-7 at 30. Her range of motion im hght hip was normal wile the range of motion

in her left hip was reduced. IdPlaintiff was advised #it it was best to delay surgery because
5
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the life expectancy of the prosthesis and a sheert was ordered to sgpensate for plaintiff's
leg length discrepancy. Id.; ECF No. 21-7 at 31.

o July 8, 2013: Plaintiff was seen againdgfendant for her hip and back pain.
Levin Decl. at 7, 1 6(X); ECF N@1-7 at 32. Plaintiff was advidehat the standard of care for
her condition was to use NSAIDs with Ultram oifidy temporary relief of breakthrough pain a
that continuing medications at high levelsked completely blocking the protective pain
response, leading to further damage. Id.; INOF1 at 5; ECF No. 29 at 17. Defendant also
discussed following up with custo@pout approval for plaintiff'siee wedge. Levin Decl. at 7
1 6(X); ECF No. 21-7 at 32.

o July 24, 2013: Defendant noted that plidiis shoe wedge was released to her.
Levin Decl. at 7, 1 6(Y).

o July 25, 2013: Plaintiff was seen by defemo@nd reported radiating pain and t

her Ultram prescription was scheddlto expire that day

d. @8, 1 6(2); ECF No. 21-7 at 34
Plaintiff's prescription for Ultram was extded by two weeks with concerns noted over
plaintiff's motivation and possibllerance for the drug. Id. &htiff was also prescribed 500
mg of Robaxin twice a day for fivedays for a muscle spasm._Id.

o July 31, 2013: Plaintiff reported paindefendant while being seen for a vaccir
and defendant ordered her Indocin increasétbtmg twice a day for ten days followed by a
return to 50 mg twice a day for sixthays. Levin Decl. at 8, 1 6(AA).

. August 9, 2013: Defendant’ employmentagghysician at the Solano County Ja
ends. DSUF at1, 11

o February 11, 2014: Plaintiff was seen by an orthopedist. ECF No. 29 at 33.
doctor’'s recommendation was thitatvas best to treat plainti’ condition conservatively becau
of her age._Id. It was noted that total hip aggiment would be necessary in the future, but tf
at the time plaintiff needed a shoe lift, egg enaattress, an extra @il or blanket to keep
between her legs while laying down, and a sbfie chrono. Id. Analgesics were to be
prescribed as needed. Id. Follow-up witl fpecialist was also e as needed. Id.
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V. Legal Standards for Summary Judgment

Summary judgment is appropriate whenrtin@ving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a).

Under summary judgment practice, theuimg party “initially bears the burden of

proving the absence of a genuine issue of matagal’ In re Oracle C@. Securities Litigation,

627 F.3d 376, 387 (9th Cir. 2010) (citing Celo@orp. v. Catrett, 477 U.S. 317, 323 (1986)).

The moving party may accomplish this by “citing to particular parts of materials in the reco
including depositions, documents, electronicalyet information, affidavits or declarations,
stipulations (including those made for purpostthe motion only)admission, interrogatory
answers, or other materials” by showing that such materidtso not establish the absence or
presence of a genuine dispute, or that theies@ party cannot produce admissible evidence t
support the fact.” Fed. R. Civ. P. 56(c)(1)(A), (B). When the non-moving party bears the
of proof at trial, “the moving party need only peothat there is an absence of evidence to suj
the nonmoving party’s case.” Oracle Corp., 623drat 387 (citing Celotex, 477 U.S. at 325);
also Fed. R. Civ. P. 56(c)(1)(B). Indeed, summyjudgment should be entered, after adequat
time for discovery and upon motion, against aypatto fails to make a showing sufficient to
establish the existence of an element essentthbtqgarty’s case, arah which that party will

bear the burden of proof at trial. See Celo#g%, U.S. at 322. “[A] cmplete failure of proof

concerning an essential element of the nonmovimnty’sacase necessarily renders all other fa¢

immaterial.” 1d. In such a circumstansemmary judgment should be granted, “so long as
whatever is before the district court demoatss that the standard for entry of summary
judgment, . . ., is satisfied.” Id. at 323.

If the moving party meets its initial respdmsty, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact @aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 h%4, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials

of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
7
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admissible discovery material, in support ofctstention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.The opposing party must demonstrate that|the

fact in contention is materialg., a fact that might affethe outcome of the suit under the

governing law, see Anderson v. Liberty Lobby.ImM77 U.S. 242, 248 (1986); T.W. Elec. Sery.,

Inc. v. Pacific Elec. Contractors Ass’n, 809 F6&a6, 630 (9th Cir. 1987), andat the dispute is

genuine, i.e., the evidence ichuhat a reasonable jury coukturn a verdict for the nonmoving

party, see Wool v. Tandem Computdrs;., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establithe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifiator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U.S. at 587 (citations omitted).

“In evaluating the evidence to determine Wiggtthere is a genuingsue of fact,” the
court draws “all reasonable inferences supgabby the evidence in favor of the non-moving

party.” Walls v. Central Costa County TransittAarity, 653 F.3d 963, 966 (9tir. 2011). Itis

the opposing party’s obligation to produce a factual predicate from which the inference may be

drawn. See Richards v. Nielsen Freightds, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 1985),

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finally,demonstrate a genuine issue, the opposing

party “must do more than simply show that thersome metaphysical doubt as to the materia
facts . ... Where the record taken as a wholedaoat lead a rational trief fact to find for the
nonmoving party, there is no ‘gemei issue for trial.””_Matsusta, 475 U.S. at 587 (citation
omitted).

On May 1, 2014, the defendant served pl#imtith notice of the requirements for

opposing a motion pursuant to Rule 56 of the Fedrarkes of Civil Procedure. ECF. No. 21.

See Rand v. Rowland, 154 F.3d 952, 957 (9th Cir. 1998) (movant may provide notice) (en|banc)

cert. denied, 527 U.S. 1035 (1999), and Kliege Eikenberry, 849 F.2d 409 (9th Cir. 1988).
7
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VI. Leqgal Standard Governing Eighth Amendment Claims

In order to state a §1983 claim faplation of the Eighth Amendmehbased on
inadequate medical care, plaintifust allege “acts or omissions sufficiently harmful to evider

deliberate indifference to serious medical needs.” Estelle v. Gamble, 429 U.S. 97, 106 (1¢

To prevall, plaintiff must showoth that his medical needs welgectively serious, and that

defendants possessed a sufficiently culpaldlie sif mind._Wilson vSeiter, 501 U.S. 294, 299

(1991); McKinney v. Anderson, 959 F.2d 853, 854 ©th 1992) (on remand). The requisite

state of mind for a medical claim is “deliberandifference.” Hudson v. McMillian, 503 U.S. 1

5 (1992).

A serious medical need exists if the failtwereat a prisoner’'sondition could result in
further significant injuryor the unnecessary and wanton irtiin of pain. Indications that a
prisoner has a serious need for medical treatarenthe following: the existence of an injury
that a reasonable doctor or patient would findontant and worthy of comment or treatment; {
presence of a medical condition that significantly affects an ihaiis daily activities; or the

existence of chronic and substantial paee, e.g., Wood v. Housewright, 900 F.2d 1332, 13

41 (9th Cir. 1990) (citing cases); Hunt v.ridal Dept., 865 F.2d 198, 200-01 (9th Cir. 1989).

McGuckin v. Smith, 974 F.2d 1050, 1059-60 (9th. @B92), overruled on other grounds, WM

Technologies v. Miller, 104 F.3d 1183th Cir. 1997) (en banc).

In Farmer v. Brennan, 511 U.S. 825 (1994¢ Supreme Court established a very

demanding standard for “deliberate indifferencBlégligence is insufficient. Farmer, 511 U.S|

2 Defendant’s motion for summary judgment refers to plaintiff as a grdetainee. ECF No.
21-2 at 4. However, defendant provides evidewtéch plaintiff does not dispute, that defend
was a physician at the Solano County Jaly drom April 10, 2013, through August 9, 2013.
DSUF 1 1. Plaintiff’'s sentencing informatiolncsvs that she was convicted in the Solano Col
Superior Court in case #VCR211543. ECF No. 2895at A review of that court’s docket for ca
#VCR211543 shows that a verdict was entered on March 8, 2013.

http://courtconnect.solanouarts.com/courtconnect/ck publicygdoct.cp dktrpt frames?backio

=D&case_id=VCR211543Beqgin_date=&end_date=Because plaintiff had been convicted pr
to the relevant time period, sh&s no longer entitled to the sanghts as a pretrial detainee.
Resnick v. Hayes, 213 F.3d 443, 448 (9th Cir. 2@D0nate that has been convicted but not
sentenced is not entitled to same rights as prelei@inees). Plaintiff'slaim is therefore based
upon her rights under the Eighth Amendment.
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at 835. Even civil recklessness (failure to adhmface of an unjustifidy high risk of harm

which is so obvious that it should be knowninisufficient to establish an Eighth Amendment
violation. Id. at 836-37. It na@nough that a reasonable persauld have known of the risk or
that a defendant should have known of the rigk.at 842. Rather, délerate indifference is

established only where the defendsutdjectively “knows of and disregards @rcessive risk to

inmate health and safety.” ToguchiGhung, 391 F.3d 1051, 1057 (9th Cir. 2004) (internal
citation omitted) (emphasis added)eliberate indifference can lestablished “by showing (a) «
purposeful act or failure to nesnd to a prisoner’s pain or pdsis medical need and (b) harm
caused by the indifference. Jett v. Pend88 F.3d 1091, 1096 (9th Cir. 2006) (citations

omitted). A difference of opinion between amigte and prison medical personnel—or betwe

574

en

medical professionals—regardiagpropriate medical diagnosis and treatment are not enough to

establish a deliberate indifference clai®anchez v. Vild, 891 F.2d 240, 242 (9th Cir. 1989);

Toguchi, 391 F.3d at 1058.
VIl.  Analysis

Although plaintiff alleges thaghe received deficient medi care for the two years
leading up to the filing of the agplaint (ECF No. 1 at 4), defemilahas provided evidence that
she was only employed at the Solano Ceuatl from April 10, 2013, through August 9, 2013
(DSUF at 1, 1 1). Plaintiff has not disputed ttates of defendant’'s employment and has not
offered any evidence that would establish ttefendant would have had any knowledge of
plaintiff's condition or control ogr plaintiff's medical care outse the time she was employed
the Solano County Jail. To stad 8 1983 claim against an indival defendant, a plaintiff must
allege facts, not mere conclases, showing a defendant’s “persbimvolvement” in the alleged

constitutional deprivation or a “causal conth@t’ between a defendant’s wrongful conduct ar

the alleged constitutional deprivation. rBan v. Harrington, 152 F.3d 1193, 1194 (9th Cir. 19
State officials are not subjeict suit under 42 U.S.C. § 1983 usdethey are alleged to have

played an affirmative part in depriving a plaintiff of his constitutional rights. Rizzo v. Goode

U.S. 362, 377 (1976); King v. Atiyeh, 418 F.2d 5668 (9th Cir. 1987). Therefore the time

period at issue in this case is the time ddént was employed byedlSolano County Jail.
10
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Defendant has produced the @eation of Dr. John Levin, M.Dwho is board-certified ii
emergency medicine and has been licensed toigeantCalifornia since 1975. Levin Decl. at
2, 1 1. Dr. Levin has treated patients with cheamthopedic joint painncluding hip pain, and
that treatment has included theescription of pain medicatiorid. Dr. Levin opines that the
treatment provided by defendant Fadaki, botheciding to modify plaitiff's pain medication
and denying an orthopedic consult, was consistéhtthe applicable medal standard of care.
Id. at 8-9, 11 7-8. Dr. Levin dexks that defendant Fadaki'saision to delay joint replacemen
surgery was good medical practice, becausg egplacement will usually result in repeat
replacement surgery due to the limited life expentasf the devices. Levin Decl. at 8, § 7. Hé
also declares that Fadaki's comments and recommendations related to pain medication w
within the standard of care because there iskaafi tolerance to the medication and masking (
the protective pain response, which can reswduitional injury. Lewn Decl. at 8-9, { 8.
Additionally, good medical praice directs that pain medication bsed at the lowest levels for
the shortest periods possibledan chronic pain cases suchmaintiff's, treatment with
NSAIDS with only supplemental af medications such as Ultraswithin the standard of
care. Id.

In opposition to summary judgment plaintiff arguleat “[tlhe declarations of the plaintif
and defendant are contradictorytaghe correct standard oére being met and implemented b
Dr. N. Fadaki.” ECF No. 29 & Plaintiff summarily argues thdefendant should have sent h
to an orthopedist and prescribed stronger pain medication bexfdume‘severe pain symptomg
and tolerance to pain medications,” but doesadloiress the substancelt Levin’s declaration
or offer contrary medical evidence. ECF No. Baintiff has offered no evidence to establish
that she would be qualified tostéy as to the appropriate stiard of care, and her argument
appears to be based on excerpts from the BaneMedical Association Complete Medical
Encyclopedia, which do not establish the stadiad care. ECF No. 29; ECF No. 29-1.

A. PainMedication

Defendant has provided experstienony stating that taking e consideration plaintiff's

condition, the dangers of developing a tolesato the pain medication and masking the
11
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protective pain response, as well as a pasante of pain medication hoarding, defendant’s
decision to modify plaintiff ain medication and use tramaadaly for instances of severe

breakthrough pain was well withthe appropriate standard of caleevin Decl. at 8-9, 1 8. In
her opposition, plaintiff offers no expert eviderhat the reductions and changes in her pain

medication were not the proper course of treatment. ECF No. 29. Caonidhat plaintiff had

been taking the highest dose of tramadoledid, in addition to Indocin and Naprosyn, and not

only continued to complain of pain but claimgtke was developing a toéce to the medicatior
a jury could not find that defendant acted vdtdiberate indifference ireducing plaintiff's dose
to safe levels. Defendant did not completdiscontinue plaintiff’'s pea medication, and made

modifications when faced with plaintiff's continued complaints of pain. Levin Decl. at 4-8,
6(M)-(AA).

The record also shows that aside from ddéat’s review of plaitiff's chronic care
check-up on May 2, 2013 (id. at 4, 1 6(N)), upilutune 24, 2013, the management of plaintifi
chronic hip pain was overseen by P.A. Jeffrey (id. at 3-5, 1 6(F)-(T)). It was not until P.A.
determined that plaintiff's medications needethédorought back to afealevel that defendant
Fadaki was consulted and took over pain mamege care._ld. at B; 1 6(T)-(AA). Once
defendant Fadaki took over pi#ff's pain management, she saw plaintiff multiple times to

discuss her condition and treatment and workegket@laintiff's orthotic approved. Id.

'S

Jeffre

Plaintiff provides copies of grievances submitted in July 2013 that address the treaiment

she received for her hip pain. ECF No. 29 at 9438wever, there is no indication or allegation

that defendant saw or personally responded tethasvances. Id.; ECF No.l 29-3 at 2-3, 1

10. Even if there were, the undisputed medicadnmeds show that plaintiff was seen and given
treatment by defendant at least five timesmyithe time she was pursuing her grievances. L¢
Decl. at 6-8, 11 6(W)-(AA). The grievances alsflect that plainff herself acknowledged she

was becoming tolerant to the medications anddb&ndant was advisirtger of the danger that
high dosages would mask her protective pain regdeading to further injury. ECF No. 29 a
9-28.

Finally, plaintiff's contentiorthat defendant should haventmued prescribing tramadol
12
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in particular, and in higher dosages, is no nibaa a difference of opion regarding appropriat

11°)

treatment. “A difference of opinion betweepltaysician and the prisone-or between medical
professionals—concerning what dieal care is appropriate doest [without more] amount to

deliberate indifference.”_Snow v. McDaniéB1 F.3d 978, 987 (9th Cir. 2012), overruled on

other grounds, Peralta v. Dillard, 744 F.3d 1Qi@83 (9th Cir. 2014). To establish that a

difference of opinion rises to the level of deliberatdifference, a prisoner must show that the
defendant’s chosen course of treatment was cafigdiunacceptable and in conscious disregard of

an excessive risk to plaintiff's health. Jack v. MciIntosh, 90 F.3d 330, 332 (9th Cir. 1996). [No

rational trier of fact could sorfd on the facts presented here.

Because defendant did not act with delibenadéference to plaintiff's serious medical
needs when she modified plaintiff's pain medications, defendantcshewgranted summary
judgment as to plaintiff's Eighth Amenemt claim regarding pain management.

B. Referral to an Orthopedist

Plaintiff also alleges thatefendant was deliberately ifigrent in refusing to send
plaintiff for a consultation with an orthopedidECF No. 1 at 4-5. Defendant has provided expert
testimony that states that defendsudiecision not to refer plaintitb an orthopedist at that time
was appropriate under the relevant standardref, t@cause it is good medical practice to try {o
delay joint replacement surgery due the limitedéitpectancy of the prosthesis. Levin Decl at 8,
1 7. Proper medical care includes delaying surgexyp#tient can tolerate the activities of daily
living with the assistance of appropriate levelpaiin medication; early referral more often than
not results in repeat replacement surgery. Id.

In her opposition, plaintiff offers no expert egitte that the decision not to send her to an
orthopedist at the time she warsder defendant’s care was inappraf@. ECF No. 29. Plaintiff

does provide a medical record tivadicates that she was sent éutan orthopedic consultation

—

approximately one and a half years after shetreaded by defendant. ldt 33. The orthopedis
opined that due to plaintiff's &g it was best to treat her catnah conservatively and while it
stated hip replacement surgery would be necessding future, other treatment measures were

prescribed._Id. The doctor ordered a left fotthatic, an egg crate mattress, an extra pillow @
13
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blanket, and a soft shoe chrono. Id. Pain médicavas to be prescribed as necessary. Id.
evidence indicates that the treatment beimyipled by defendant wagpropriate, as it was
similar to the treatment plan outlined by the ortltbgie See Levin Decl. at 6-8, 11 6(W)-(AA)
There is no evidence that defendant ignorediteddo respond to plaintiff's serious medical
need by not sending her for an orthopedic consoitaand a jury could not find that defendant
was deliberately indiffererty not sending plaintiff fioan orthopedic consult.
VIIl.  Conclusion

Because there are no material factual disputes and no evidence from which a jury (¢
find deliberate indifference, IT IS HEREBRECOMMENDED that defendant Fadaki's motiof
for summary judgment (ECF No. 21) be granted and judgment be entered for the defenda

These findings and recommendations are subditi the United States District Judge
assigned to this case, pursuanthe provisions of 28 U.S.C. 8§ 63§(l). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court, which shall be capgd “Objections to Magistrate Judge’s Findings
and RecommendationsDue to exigencies in the court’s calendar, no extensions of time wi
be granted. A copy of any objections filed with the court shall also be served on all parties
parties are advised that failure to file objections within the specified time may waive the rig

appeal the District Court’s order. Miawtz v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: March 9, 2015 ; -~
77 D MH—L
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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