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8 UNITED STATES DISTRICT COURT

9 EASTERN DISTRICT OF CALIFORNIA
10
11 | DAVID SEARS, No. 2:13-cv-01664-KIM-AC
12 Plaintiff,
13 V. ORDER
14 | BANK OF AMERICA, N.A,, et al.,
15 Defendants.
16
17 This matter is before the court on thetion to dismiss by defendants Bank of
18 | America, Brian T. Moynihan, David C. DarngBary G. Lynch and Thomas K. Montag (ECF 6),
19 | in which defendant M&T Bank joins (ECF 9). dleourt decided this motion without a hearing.
20 | For the following reasons, defendsinhotion to dismiss is GRANTED.
21 | I ALLEGED FACTS AND PROCEDURAL BACKGROUND
22 Plaintiff filed his complaint oAugust 8, 2013, challenging defendants’
23 | foreclosure proceedings against his propertated at 1830 Hidden Hills Drive, Roseville,
24 | California. (Compl. 1 8.) Plaiiff brings four causes of action: (1) breach of federal and state
25 | homeowners’ bill of rights, namely 24 CR.88 203.500, 203.604 (HBR); (2) misrepresentation;
26 | (3) unfair business practices under CalifofBisiness and Professions Code section 17200
27 | (UCL); (4) and another claim for breach of fedenad state homeowners’ bill of rights, namely
28 | California Civil Code § 2924 (also HBR).

1

Dockets.Justia.com


http://dockets.justia.com/docket/california/caedce/2:2013cv01664/257548/
http://docs.justia.com/cases/federal/district-courts/california/caedce/2:2013cv01664/257548/22/
http://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Defendants filed the instant motion to dismiss on September 9, 2013. (ECF

Plaintiff filed an opposition five days late @ctober 16, 2013 (ECF 12), which the court stru¢

because it was not filed fourteen days beforentiteeed hearing date on the motion to dismiss
required by Local Rule 230(¢iECF 15). Defendants replied on October 17, 2013. (ECF 13
On November 4, 2013 plaintiff filedraotion to set aside the striking of the

opposition or, in the alternative, a request @Engteave to amend in deciding the motion to

dismiss. (ECF 17.) Accompanying this motiommsaffidavit of plaintiff’s counsel, in which she

attests she was taken seriously ill and filegldpposition as soon as she possibly could. (EC
16.) Defendants opposed on November 19, 2018F(EB.) The court declines to consider
plaintiff’'s opposition, the consideration of whialould not have altered the court’s ruling on tl
instant motion to dismiss in any event; howevedescribed below, the court grants plaintiff's
request for leave to amend. Accordingly, thertwacates the hearing set for December 6, 2(
and denies as moot defends request to appearéphonically. (ECF 19.)
. STANDARD

Under Rule 12(b)(6) of the Federal Ruté<Civil Procedure, a party may move {o

dismiss a complaint for “failure to state a odaipon which relief can be granted.” A court ma

dismiss “based on the lack of cognizable legalheo the absence of sufficient facts alleged

under a cognizable legal theoryBalistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cirn.

1990).
Although a complaint need contain onlysfaort and plain statement of the clain
showing that the pleader is entitled to reliefEbFR. Civ. P. 8(a)(2), in order to survive a motio
to dismiss this short and plastatement “must contain sufficiefaictual matter . . . to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotir
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). A complaint must include something
more than “an unadorned, the-defendant-unlawfully-harmed-me accusation” or “labels an
conclusions’ or ‘a formulaic recitation tfe elements of a cause of action . . .l1d” (quoting
Twombly 550 U.S. at 555). Determining whether a complaint will survive a motion to dism

for failure to state a claim is a “context-spectsk that requires theviewing court to draw on
2
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its judicial experience and common sensiel’at 679. Ultimately, theaquiry focuses on the
interplay between the factual allegations of theglaint and the dispositive issues of law in th
action. See Hishon v. King & Spalding67 U.S. 69, 73 (1984).

In making this context-specific evatign, this court “must presume all factual
allegations of the complaint to be true andvdall reasonable inferences in favor of the
nonmoving party.”Usher v. City of Los Angele828 F.2d 556, 561 (9th Cir. 1987). This rule
does not apply to “a legal conclusiceouched as a factual allegatior?apasan v. Allain

478 U.S. 265, 286 (198ajuoted inTwombly 550 U.S. at 555, nor to “aliations that contradic

matters properly subject to judiciabtice,” or to material attachéd or incorporated by refereng

into the complaint.Sprewell v. Golden State Warrip266 F.3d 979, 988 (9th Cir. 2001). A

e

court’s consideration of documerattached to a complaint orcorporated by reference or matter

of judicial notice will not convert a motion ttismiss into a motiofor summary judgment.
United States v. Ritchi&42 F.3d 903, 907-08 (9th Cir. 2003).
1. ANALYSIS

Defendants move to dismiss each ofrifis claims for a variety of reasons.
First, defendants demur to plaintiff's entire cdampt with reference to California Code of Civil
Procedure § 430.10(f) because the complaint isémmgssibly vague and und¢an.” (ECF 6 at
3.) Second, defendants assert pldimtifist credibly allege tenderld( at 4.) Third, defendants
argue plaintiff's first and fourth causes of actiare not cognizable because no actual facts a
alleged and because the CaliforniBRidoes not apply retroactivelyld(at 5-7.) Fourth,
defendants contend plaintiff’'s srepresentation claim should be dismissed because plaintiff
not plead his claim with #hrequired specificity. Id. at 7.) Finally, defendants move to dismis
plaintiff's unfair business praces claim under the UCL becaydaintiff does not demonstrate
any injury or proscribed conductld(at 10-11.) The court addresses each of these argume
turn.

A. Demurrer
Under the California Code of Civil cedure, a defendant may demur to a

complaint on the ground thatt]tie pleading is uncertainCAL. CopEe. Civ. PRocC. § 430.10(f).
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But the Federal Rules of Civil Procedure, not @atifa’s, control in federal court. “[N]o one
doubts federal power over procedur&fie v. Tompkins304 U.S. 64, 92 (1938) (Reed, J.,
concurring in part). Even if this courbrstrued defendants’ argemt as one brought under
Federal Rule of Civil Procedure 8(a), plaintiffsmplaint is sufficient to give defendants “fair
notice of what the . . . claim[s] [arahd the grounds upon which [they] rest[[[Wwombly
550 U.S. at 555 (quotingonleyv. Gibson 355 U.S. 41, 47 (1957)) (internal quotations omitted).
B. Tender
Defendants’ argument that plaintiffisquired to allege ability to tender
before he can pursue his claims is also unawgilifhis court has previously made clear its
position that tender is required onfhen a foreclosure sale aldyahas occurred and the plaintiff
alleges irregularities in thereclosure sale procedur®cGarvey v. JPMorgan Chase Bank,
N.A, No. 2:13-CV-01099-KJM, 2013 WL 5597148, at *11 (E.D. Cal. Oct. 11, 2@&8)also
Ohlendorf v. Am. Home Mortg. ServicjrRy9 F.R.D. 575, 580 (E.D. Cal. 2010) (tender is
required only when plaintiff seeks $et aside a foreclosure salygent v. Fed. Home Loan
Mortg. Corp, No. CIV. S—-09-2081 LKK/EFB, 2013 W1326425, at *7 (E.D. Cal. Mar. 29,
2013) (same). In the instant case, there iswdration that a foreclose sale has occurred.
C. Federal and California HBR

Defendants argue plaintiff's HBR clairsBould be dismissed because there is |n
fact no federal HBR, the California HBR does apply retroactively, angdlaintiff's claims are
not supported by a single fact. (ECF 6 at 5-7.)

1. FederaHBR

[1°)

Defendants are correct that no statutebdistees a federal HBR. Plaintiff's singl
reference to federal law is ms first HBR claim, in which hasserts defendants “failed to
complying [sic] with the Department ofddsing and Urban Development (HUD) servicing
regulations, including face to face interview gasondition precedent foreclosing on property
.. . Where deed of trust stated that mortgages wet authorized to feclose on property if not
permitted by HUD regulations.” (Compl. § 13 (citing 24 C.F.R. 88 203.500, 203R6&£iffer v.

Countrywide Home Loans, In@11 Cal. App. 4th 1250 (2012)).)
4
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Title 24 of the Code of Federal Redgidas 8§ 203.604(b) does require a mortga
to have a face-to-face interview with a mortgagorto make a “reasonable effort” to arrange
such a meeting, before three full monthly iistants due on the mortgage are unpaid. Sevel
exceptions to this requirement exist, includimgen “[tjhe mortgagor does not reside in the
mortgaged property.” 24 C.F.B.203.604(c)(1). Plaintiff pleads facts in support of his first
claim; he does not say whether he resides on the pyapenhat the deed of trust states. Inste
plaintiff simply asserts in a colusory manner that defendants fdi® comply with the federal
regulations, which is insufficient tmeet federal pleading standardgbal, 556 U.S. at 678.
Plaintiff's first claim, insofar as it is premised wiolation of federal law, is dismissed with lea
to amend.

2. CaliforniaHBR

Defendants seek to dismiss plaintifiitst and fourth cawes of action because
California’s HBR, contained in the Civil Code,aonot apply retroactively. (ECF 6 at 6.)
Defendants maintain plaintiff'allegations concern conduct predgtthe passage of the HBR,
which took effect on January 1, 2013d.Y

In California, no part of the Civil Codspplies retroactively unless “expressly s
declared.” @L.Civ. CoDE § 3;Evangelatos v. Superior Court4 Cal. 3d 1188, 1209 (1988)
(“[A] statute will not be applied retroactively unlasss very clear from extrinsic sources that t
Legislature or the voters must havéeimded a retroactivapplication.”).

The HBR contains no language explicitly making it retroactive and no extring
source indicates the Legislature intended to make it retroa@ee Michael J. Weber Living
Trust v. Wells Fargo Bank, N.ANo. 13-CV-00542-JST, 2013 W1196959, at *4 (N.D. Cal.
Mar. 25, 2013) (HBR does not apply to events occurring before January 1, 2013). Becaus

plaintiff does not plead exact dates on whdeffiendants’ allegedly unlawful conduct occurred,
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the court cannot discern which obpitiff's allegations may survive. Additionally, plaintiff states

only in a conclusory manner that defendantsatead the HBR, withoytroviding any facts.
Accordingly, the court dismisses plaintiff's firand fourth claims with leave to amend.
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D. Misrepresentation

Under California law, the elemerg§ misrepresentatn are: “(1) the
misrepresentation of a past ois#ig material fact, (2) withdueasonable ground for believing
to be true, (3) with intent tmduce another's reliance on the fagsrepresented, (4) justifiable
reliance on the misrepresentatiand (5) resulting damageApollo Capital Fund, LLC v. Roth
Capital Partners, LLC158 Cal. App. 4th 226, 243 (2007). Although state law controls the
substantive elements of plaintiff's claim for misrepresentation, plaintiff “must still meet the
federal standard to plead [misrepentation] with particularity.’'Satq 2011 WL 2784567, at *9
(citing Kearns v. Ford Motor Cp567 F.3d 1120, 1125 (9th Cir. 2009)).

When a party pleads common law fraudjéral Rule of Civil Procedure 9(b)
requires “more specificity including an accounttwé ‘time, place, and specific content of the
false representations as well as the identifdke parties to theisrepresentations.”Swartz v.
KPMG LLP, 476 F.3d 756, 764 (9th Cir. 2007) (quotidwards v. Marin Park, In¢356 F.3d
1058, 1066 (9th Cir. 2004)). The purpose of Rulg'S(teightened pleading standard is to “gi
defendants notice of the particular misconduct wiscleged to constitute the fraud charged
they can defend against the charge and notlgrsy that they havdone nothing wrong."1d.
(quotingBly-Magee v. California236 F.3d 1014, 1019 (9th C001)) (internal quotations
omitted). When suing multiple defendants, a pl#imust “at a minimum, ‘identif[y] the role of
[each] defendant] ] in the alleged fraudulent schentd.’at 765 (quotingMoore v. Kayport
Package Express, In@B85 F.2d 531, 541 (9th Cir. 1989)).

Defendants correctly argue that pl#f's misrepresentation claim is not
adequately pled. First, plaintiff does not pléacts sufficient to meet the elements of a fraud
claim. He states merely that Nancy Jamand John Pankow “confirmed that they were
authorized to speak on behalf of Defendaatsd told plaintiff that his “home was not in
foreclosure proceedings” when in fact it wasittthese defendants knew this fact, and that hg
suffered various injuries like additional feq€€ompl. I 15.) Plaintifprovides no other facts,
however, to suggest his relianeas justifiable. Second, pldifi does not provide the time and
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place of defendants’ alleged misrepresentations, nor does he describe who Nancy Johnsg
John Pankow are. (Compl. 11 14-18.) Plaintgésond claim is dismissed with leave to ame
E. Unfair Business Practices
California’s UCL prohibits “any unlawfulynfair or fraudulent business act or
practice and unfair, deptive, untrue or misleading advertising.”AlC Bus. & PROF. CODE
8§ 17200. An act violates the UCL if it'ignlawful,” “unfair” or “fraudulent.” Rubio v. Capitol
One Bank613 F.3d 1195, 1203 (9th Cir. 2010). To ass&¥CL claim, a @intiff must have
“suffered injury in fact and . . . lost money property as a result ¢iie unfair competition.”
Rubiq 613 F.3d at 120304 (quoti@aL. Bus. & PROF. CoDE § 17204) (original alteration).
Plaintiff appears to allegiat defendants violated the UCL'’s unfairness prong
state a claim under this prong, aiptiff must show either (1‘a practice that undermines a

legislatively declared policy or threatens compamtif’ or (2) “a practice tat has an impact on it

alleged victim that outweighs the reasons, jigsttfons, and motives of the alleged wrongdoer.

Busalacchi v. Ariz. Pub. Serv. Cblo. 12-CV-00298-H-RBB, 2012 WL 3069948, at *5 (S.D.
Cal. July 27, 2012) (citingozano v. AT&T Wireless Servs., |04 F.3d 718, 736 (9th Cir.
2007)). “Unfair behavior is that which ‘isnmoral, unethical, op@ssive, unscrupulous or
substantially injurious to consumersld. (quotingBardin v. Daimlerchrysler Corp136 Cal.
App. 4th 1255, 1260 (2006)).

Defendantgorrectlyasserthatplaintiff's UCL claim is not sufficiently pled
because plaintiff does not point to an injury intfand also does not support with sufficient fac
his conclusory allegations that defendants committed unfair acts. (ECF GaeCompl.

19 14-18.)See Rubip613 F.3d at 1203-04 (plaintiff must pdeiajury in fact). Moreover,
plaintiff does not plead sufficiefdcts to support his various allgtions of unfair practices. For
example, plaintiff's allegations under this clastate only in a conclusory manner that defend
engaged in double tracking. (Compl. § 20.) falds accompany this allegation to make the
claim plausible on its facdgbal, 556 U.S. at 678. Plaintiff'sittd claim is dismissed without
prejudice.
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V.  CONCLUSION

For the foregoing reasons, defendantstiomis GRANTED. (ECF 6.) Plaintiff’s
request for leave to amend is also GRANTEECF 17.) Plaintiff must file an amended
complaint consonant with Federal Rule of Civib&edure 11 within twenty-one days of the da
of this order.

IT IS SO ORDERED.
Dated: November 26, 2013.

UNIT TATES DISTRICT JUDGE




