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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | UNITED STATES OF AMERICA and No. 2:13-cv-01697-KIM-KJIN

STATE OF CALIFORNIA, ex rel.
12 | Rebecca Handal, et al.,
13 Plaintiffs, ORDER
14 V.
15 | CENTER FOR EMPLOYMENT
16 TRAINING et al,
17 Defendants.
18
19 On October 15, 2015, the United States of America and the State of California
20 | (collectively, “Government Parties”) filed a jainotice of election toetline intervention. ECF
21 | No. 24. On November 18, 2015, this court, mieaiing the Government Parties’ declination,
22 | ordered several documents on the docket be wetkgdl) the original complaint (ECF No. 1);
23 | (2) the plaintiff-relators’ First Amendment Complaint (“FAC”) (ECF No. 7); (3) the Government
24 | Parties’ joint notice of election to decline intention (ECF No. 24); an@) the order directing
25 | the foregoing documents be unsealed (ECF No. 25). ECF No. 25. As to the remaining cqurt
26 | documents, which included several requests tenekthe deadline for lifting the seal (ECF Nos.
27 | 4,8, 15, 18), the Government Parties were ordierstiow cause why such documents should not
28 | be unsealedld. The Government Parties have responded,requested the court retain the sgal
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on remaining court documents, or alternativel\pvafor redaction of confidential portions of
remaining court documents. ECF No. 31. Foroaaexplained below, this court DENIES the
Government Parties’ request to retain the seat the remaining court documents. As reques
the court allows the Government Parties an dppdy to explain why the remaining documen
should be redacted.

l. BACKGROUND

This case arises under thei tamprovisions of the federal False Claims Act, 31

U.S.C. 8§ 372%t seq, and the California False Claimst, Cal. Gov't Code 88 1265@f seq
(collectively, the “FCA”). SeeECF No. 1. The underlying complaint was filed on August 16
2013 against the Center for playment Training (“CET”)a non-profit post-secondary
educational institution, in addition tts officers and representativelgl. Plaintiffs-relators
alleged defendants violated the FCA by knowinmlgsenting, or causing to be presented, fals
and fraudulent claims to the Uniteca&s and the State of Californi§ee id.

On August 16, 2013, plaintiff-relatorsefd a motion to seal the case under 31
U.S.C. 8§ 3730(b)(2). ECF No. 2. The court gedrplaintiff-relatorsrequest and placed the
matter under seal, as requiredtbg statute. ECF No. 3. Quarch 26, 2014, plaintiff-relators
filed the first amended complaint. ECF No.G@n July 31, 2014, the court partially lifted the s
action to permit the Government Parties to disctbeeexistence of thisction and to provide a
copy of the complaint to the defendants. BXGF 12. All other filings in the case remained
under sealld. On June 16, 2015, the court again pastiéffed the seal, this time to permit
defendants to disclose the action to their respeatisurers. ECF No. 210therwise the seal
was maintainedld.

Throughout this matter, the Governmenttiea requested serad extensions of
time in order to decide whether to intervei€CF Nos. 4, 8, 15, 18. In each seal extension
request, the Government Parties described theenaf the underlying action, in addition to
arguing why the seal should be extend8eeECF Nos. 4, 8, 15, 18. The court granted the
requests.SeeECF Nos. 5, 9, 16, 19.
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On October 15, 2015, the Government Parfiied a joint notice of election to
decline intervention. ECF No. 24. In the notice, the Government #eetjaested the court
unseal the relator’'s complaint, first amended complaotice of electioto decline intervention

and their proposed ordefeeECF No. 24-1. Additionally, the @&ernment Parties requested :

other papers on file in this @an, including all seal extensiongeests, remain under seal. ECKF

No. 24 at 2. The court granted the Governmenidzrequest to unseal several documents,
ordered the Government Parties to show causethe court should nainseal all the remaining
documents on file. ECF No. 25. On Decentheghe Government Parties responded to the
court’s order to show cause. ECF No. 31.

I. LEGAL STANDARD

While the federal False Claims Act cong@ates lifting the seal on the relator’s

=

put

complaint, the statute is silent with respedht® unsealing of any other documents filed with the

court. U.S. ex rel. Erickson v. Wn of Wash. Physician839 F. Supp. 2d 1124, 1126 (W.D.
Wash. 2004). The FCA, therefore, provides no espdirection to the court to permit or deny,
disclosure of material filesh cameraother than the complainGee id.But in permittingin
camerasubmissions, the statute necessarily investsdbg with authority to either maintain th
filings under seal, or to makkem available to the partiesd. In exercising this authority, the

court can determine if “lifting the seah the entire record is appropriatdJ'S. ex rel. Lee v.

Horizon Wests, IncNo. C 00-2921 SBA, 2006 WL 305966,*at(N.D. Cal. Feb. 8, 2006). The

court has authority to lift theeal unless the government shoveat $uch disclosure would: (1)

reveal confidential inv&igative methods or techniques) j@opardize an ongoing investigation;

or (3) harm non-partiedd. “[l]f the documents simply describe routine or general investigal
procedures, without implicatingpecific people or providingubstantive details, then the
Government may not resist disclosuréd:; see United States v. CACI Int'l. In885 F. Supp.
80, 83 (S.D.N.Y. 1995). The coutiauld also consider the publigtgerest in light of the
fundamental principle thatourt records are generally open to the puldllnited States ex rel.
Costa v. Baker & Taylor, Inc955 F. Supp. 1188, 1191 (N.D. Cal. 1997).
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1. DISCUSSION
Here, the Government Parties discuss séveasons to retain the seal over thei

seal extension requests:

First, under the federal False Claisst, the government’s decision

regarding intervention triggersehunsealing only of the relator’s

complaint, not the entire docket preceding intervention. Second,

revealing the contents of the gomment’'s requests to extend the

seal and the intervention deadlinvould give present and future

defendants a window into confidential government fraud

investigations and would weaken the government’s antifraud

efforts. Third, unsealing such requests in qui tam cases creates a

catch-22 for the government: it caither support its requests for

extensions of the seal andtarnvention deadline by publicly

divulging the details of a confideati investigation or omit such

details and risk the court denyirmg extension. Fourth, no party

has made the threshold showingaolegitimate need for disclosure

of the Government PartieSeal Extension Requests.
ECF No. 31.

As for the first reason, as noted aboveilevh is true the FCA does not explicitly
reference the unsealing of any do@nts filed with the court except the complaint, the FCA 3
does not expressly preclude the court’s detangithe propriety of lifing the seal on other
documents.U.S. ex rel. Ericksqr839 F. Supp. 2d at 1126. It isthvn the court’s authority to
determine if the seal should biged in part or in whole.See U.S. ex rel. Lee v. Horizon Wests
Inc., 2006 WL 305966, at *2.

As for the second reason, the cousimilarly unpersuaded. The Government
Parties argue the requests for extension reveal “the actions taken in furtherance of the
investigations, the progress made, the governiagencies and personnel involved, and the
government’s view of what addinal investigation is necessanydappropriate.” ECF No. 31
4. But a carefuin cameraexamination of the court file inihcase shows that the documents
issue, including those cited byetiygovernment as containing particularly sensitive informatior
merely describe routine invesditive procedures. In discusgithe reasons an extension was
warranted, the Government Parties generallyrds=t the investigation into the FCA claims,

noting the amount of time involved and the natureegliests made to further their investigatic
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See, e.gECF Nos. 8, 15. While the last request to edtthe seal detailed sgific categories of

information and documents being requested, indiddisclose any confidential information or

investigative techniqguesSeeECF No. 18-2. Thus, this situationgsnilar to the one described i

United States v. CACWhere the court found the documeatsssue did not disclose any

confidential investigativeechniques, information whiccould jeopardize an ongoing

investigation, or matters which could injure nortigs. 885 F. Supp. at 83. Additionally, other

than describing or speculating redjag the generalized harm that may occur, such as weakg
the government’s anti-fraud efforts, the Governnieatties do not detail the actual harm that
would follow any unsealing. Speculative and gahbarms, without more, do not amount to
harm to an “ongoing investigation,” “harm to nparties,” or “reveal aafidential investigative
methods or techniquesl.S. ex rel. Lee \Horizon Wests, Inc2006 WL 305966, at *2.

As for the third “catch-22argument, it too is unavailingf as appears here, the
government erred on the side athiolding details in thevent its sealing reqaeis denied, ther
those details will not be disclosed upon unsealing.

As for the fourth argument, that thalgic needs to make a threshold showing
before the Government Parties’ extensiajuest can be unsealed, such a conclusion would
upend the strong presumption of public acces®tot records, which affords only limited
exceptions. Moreover, the Ninthr@uit case cited by the Governntd arties is not consistent
with their conclusion.See United States v. Kaczyndls4 F.3d 930 (9th Cir. 1998). That cassg
and the document at issue, involved a “psycigiaéport,” which included “private information
or ha[d] the potential to emlrass person[s] not before couktjith portions implicating the
criminal defendant's privacy interestsl. at 932. While irKaczynska media entity initiated a
request for the report, the cakmes not stand for the propositithrat unsealing can only occur
when requested by a third party. In the tamcontext, in particular, invhich entire dockets arg
sealed initially by operaiin of statute, the public often cankobw whether or what is under se
SO as to initiate an unsealing request.

In sum, the Government Parties hanag established how disclosure of the

materials here would be harmful. Such harmasclear from the court’s own review of the
5
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docket of the case. The Government Partiee nat suggested any governmental privilege, qr

any particularized harm to ongoing investigatioi$ie documents that the Government Parties

request remain under seal do moplicate specific people, provide meaningfully substantive
details of the investigation, oeveal any attorney thought preses. Sealing will be denied.

IT IS HEREBY ORDERED that:

1. Government Parties’ request to maintdne seal on the balance of the case

docket is DENIED.

2. Within fourteen (14) days of the fdedate of this order, any party may
SHOW CAUSE in camera, why themnaining documents not yet unseal
should be redacted before unsealing.

3. The Clerk of the Court shall maintain a temporary seal over the remai
documents pending the parties’ respotastihe show cause order above.

IT IS SO ORDERED.
DATED: February 11, 2016.

UNIT TATES DISTRICT JUDGE
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