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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

BOB HALL, No. 2:13-cv-1732 KIM AC PS
Plaintiff,
V. ORDER AND
ALTERNATIVE LOAN TRUST 2006- FINDINGS & RECOMMENDATIONS
7CB, ET AL.,
Defendants.

Pending before the courtpgaintiff's August 26, 2013 matin for reconsideration. ECF
No. 7. The court has determined that the matiatl be submitted upon the record and briefs
file and accordingly, the date fbearing of this matter shall be vacated. Local Rule 230. Or
review of the motion, THEEOURT FINDS AS FOLLOWS:
RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

On July 22, 2013, plaintiff filed a complainttime Southern District of New York agains

Alternative Loan Trust 2006-7CB and Does 1-H@ll v. Alternative Loan Trust 2006-7CB, et

al., 13-cv-5078 (RA). Plaintiffeeks declaratory relief agaitisé defendant New York entities
concerning a May 3, 2011 “Assignmteof the Deed of Trust” (“the Assignment”) purporting tc
transfer beneficial interest undde Deed of Trust to defendann real property located at 242}
U Street, Sacramento, CA 95818.

Defendant Alternative Loan Trust 20068 (“ALT”) is a common law trust formed

under New York law. Compl. 1 15. In 2006, ALiled a Prospectus Wi the Securities and
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Exchange Commission identifying CWALT, Inc. the “Depositor” and defendant Bank of Ne
York as the “Trustee.” Compl. 11 16-20. ALBalffiled a “Form 8-K” with the Securities and
Exchange Commission, containing a Pooling 8ervicing Agreement (“PSA”) governing the
pooling and servicing of the ALT. Compl. 8, 29. The PSA, like the Prospectus, identifies
CWALT, Inc. as the “Depositor” and the BankMéw York as the “Trustee.” Compl. 1 32-34

On May 3, 2011, the Assignment was exedueCalifornia andecorded in the
Sacramento County Recorder’s Office on May 14, 2011. Compl. § 41. The Assignment w
executed by Mortgage Electronic Retgation Systems, Inc. (‘“MERS3nd purports to transfer |
the Bank of New York the Deed of Trust, dhtlanuary 19, 2006, “togetheith the note(s) and
obligations therein described atite money due and to become dhiereon with interest, and al
rights accrued or taccrue under the said Deed of Trust.” Compl. { 45.

Plaintiff disputes the validity of thessignment and its compliance with the PSA and
New York laws. Plaintiff contends that, gee PSA, only the Depositor may make assignme
to the trust. Therefore, MERSattempt to make an assignment is invalid, and the recorded
Assignment now creates “a (falsejpression in the public recotat Defendant Bank of the

Bank [sic] of New York Mellon, fka The Bank dfew York as Trustee for the [ALT] (or some
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other persons claiming to be agents or acting as agents) would pretend that they had a legal rig|

to foreclose on Plaintiff’[s] propert” Compl. 1 56-57. Plaintiff ab asserts that there may b

violation of California’s unfaicompetition laws._See Cal. Bus. & Prof. Code § 17200, et seq.

Plaintiff seeks declaratory relief that the Assignins defective, void,ra of no force and effec
On August 13, 2013, District Judge Ronnie Abrams of the Southern District of New

transferred this case to this district in theerest of justice, the maximum convenience to the

parties and witnesses, and tlfieceent management of the court’s docket. ECF No. 4; 28 U.S.

8 1404(a); see alsstewart Org., Inc., Ricoh Corpl87 U.S. 22, 29 (1988) (“Section 1404(a) i

intended to place discretion in the district couradijudicate motions fdransfer according to ar
‘individualized, case-by-case consrdtion of convenience and fiagss.”) (citing_Van Dusen v.
Barrack 376 U.S. 612, 622 (1964)).

On August 26, 2013, plaintiff filed a motion for reconsideration of Judge Abrams’s ¢
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which was referred to the undersigned. See HGFL1. As there have been no appearances
any defendants, this mattsrready for disposition.
DISCUSSION
A court may “transfer any civdction to any other district a@livision where it might have
been brought” for the conveniencetbé parties and witnesses ot interest of justice. 28
U.S.C. § 1404(a). A court may reconsider ammting of a transferor court when the governi

law has been changed by the subsequent daaifia higher court or when new evidence

becomes available. See Crane Co. v. AcagriStandard, 603 F.2d 244, 248-49 (2d Cir. 1979);

Peterson v. Lindner, 765 F.2d 698, 704 (7th Cir. 19&8consideration is also proper when &

clear error has been committed or when it is necg$sgrevent manifest injustice. See Arizo
v. California, 460 U.S. 605, 618 n.8 (1983). Wheraetion is transferred, that which has alre

been done remains untouched; only further @edings in the case are referred to another

tribunal. ‘Magnetic Eng’q & Mfg. v. Dings Mf, 178 F.2d 866, 868 (2d Cir. 1950) (L. Hand, J.).

Under the law of the case doctrietransferee court does not dihgceview either the transfer

order or other rulings of the transferor cousee In re Cragar Indus., 706 F.2d 503, 505 (5th

1983); Hayman Cash Register Co. v. Saro&é9 F.2d 162, 168-69 (3d Cir. 1982) (evaluating

1406(a) transfer). Neverthele§$law of the case diects a court’s disctien, it does not limit

the tribunal’'s power.”_Arizon&. California, 460 U.S. at 618.

A motion to retransfer requires the “mampelling and unusual circumstances” or a

“manifestly erroneous transfer order” to overeothe law of the case doctrine. Cragar, 706 H.

at 505. “Failure to abide by the original transfeder contains the adidnal potential mischief
of tossing cases back and forth to the detrimeanaddjudication of thenderlying merits of the

case and to the respect due sister courts.”Alglaintiff’'s choice of forum is ordinarily entitled

to considerable deference. Piper Aircadt v. Reyno, 454 U.S. 235, 255 (1981). Neverthele

in considering retransfer, coudsnsider whether the original forum is better for reasons whi
became known after the original transfer oraled which were not anticipated. Cragar, 706 F
505. In determining whether a case should bameterred, some courts have also considere

whether a transfer would prejudice the partied ttwe private and public interests implicated b
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transfer of venue. See Scarborough v. Nat8’A®f Surety Bond Producers, 474 F. Supp. 2d

73 (D.D.C. 2007).

Plaintiff moves to transfer this action baokthe Southern District of New York for the
following reasons: (1) both of tldefendants are located in NewrkKp(2) one of the defendantg
CWALT, Inc. Alternative Loan Trust 2006-70B a common law trust formed under New Yor
state law, (3) this action coarns the defendants’ compliance with New York state laws, (4)
requiring a California judge to camnge New York trust laws coulesult in a potential conflict
with New York case precedent, (5) the complaggjuires the interpretation of New York laws,
(5) defendants would be prejudiced in a veatkeer than New York, and (6) defendants and
witnesses all reside in New York.

Though the court recognizes that the defetgland all witnesses are in New York, the
case involves the interpretationdaapplication of New York stataws, and plaintiff originally
chose New York as the forumuvhich to litigate this action,lleof these facta were known to
Judge Abrams at the time she issued the trapsfier and are therefore not “new evidence.”
Moreover, none of these factarse to the level of “impellig and unusual circumstances” to
justify retransfer. Lastly, plaiiif has failed to establish thatidge Abrams’s transfer order is
“manifestly erroneous.”

Accordingly, IT IS HEREBY ORDERED that the November 6, 2013 hearing on
plaintiff's motion to trassfer is vacated; and

IT IS HEREBY RECOMMENDED that plairftis motion for reconsideration (ECF No.
7) be denied.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudige’s Findings and Recommendas.” Any response to the
objections shall be served and filed within fieen days after service of the objections. The

parties are advised that failurefiie objections within the specéd time may waive the right to
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appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: October 31, 2013

Mﬂ_-—u MV}-‘L
ATTISON CLAIRE
UNITED STATES MAGISTEATE JUDGE

/mb;hall1732.retransfer




