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7
8 UNITED STATES DISTRICT COURT
9 EASTERN DISTRICT OF CALIFORNIA
10
11 | CAROL QUIGLEY, aka CAROL DIANE No.: 2:13-cv-01766-KIM-EFB
EUWEMA,
12
ORDER
13 Plaintiff,
V.
14
AMERICAN CLAIMS SERVICES, INC.,
15 | JOHN BANNON, BILL T. JOHNSON,
SUSAN B. JOHNSON, and DOES 1
16 | through 50, inclusive,
17
Defendants.
18
19 This matter is before the court orettmotion by defendants American Claims
20 | Services, Inc. (“ACS”), John Bannon, Bill T. Johnson, and Susan B. Johnson to dismiss
21 | plaintiff's First Amended Complaint under Feddralles of Civil Procedw 12(b)(6) and 9(b).
22 | (Defs.” Mot. Dismiss, ECF 4.) Plaintiff opposém® motion. (Pl.’s Opp’'n, ECF 9.) The court
23 | decided the matter without a hearing. Aplained below, the court GRANTS in part and
24 | DENIES in part defendantshotion without prejudice.
25| I. RELEVANT BACKGROUND
26 A. PROCEDURAL BACKGROUND
27 On May 29, 2013, plaintiff Carol Quigley, aka Carol Diane Euwema, filed a
28 | complaint in the Placer County Superiayutt against defendants ACS, John Bannon, Bill T.
1
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Johnson, Susan B. Johnson, and Does 1 through(Beéfs.’ Notice of Removal at 1, ECF 1.)
On July 5, 2013, plaintiff amended her originamplaint alleging five causes of action:
(1) fraud; (2) conversion; (3) breach of fidugiauty; (4) infringement of license; and (5)
violation of California’s Busiess and Professions Codetgerl17200 (known as California’s
Unfair Competition Law (*“UCL")). [d., First Am. Compl., Ex. A (“FAC”).)
On August 26, 2013, defendants removed the wates court. (ECF 1.) On

September 3, 2013, defendants filed the instaiomgeeking to dismiss plaintiff's First
Amended Complaint. (ECF 4.) On October 2813, plaintiff filed an opposition. (Pl.’s Opp'n
ECF 9.) On November 13, 2013, defendants filed ayref@efs.” Reply, ECF 10.)

B. ALLEGED FACTS

This case arises out of defendant&g@td unauthorized use of plaintiff's

insurance adjuster license. Plaintiff is a licehsesurance adjuster. (FAC § 1.) Defendant AC

is an insurance claims management compaliy.{(2.) Defendant John Bannon is ACS’s
manager. Ifl. 1 3.) Defendant Bill T. Johnsa& ACS'’s chief executive officerd. 1 4), and
Susan T. Johnson is ACS’s chief financial officdd. {| 5.)

In or about June 2005, ACS contactealrgiff “to perform independent adjusting
work for it.” (Id. 1 9.) Plaintiff's work included appeag as a claims representative on ACS’
behalf at various mediations and kattent conferences in Californiald) On February 28,
2006, John Bannon sent a letter to plaintiff on ACIBtterhead, appointing plaintiff as ACS’s
1

! Plaintiff identifies a number of Doe defemds. The Ninth Cingit provides that
“[plaintiffs] should be given an opportutyi through discovery to identify . . . unknown
defendants’ “in circumstances . . . ‘where ttientity of the alleged defendant][] [is] not []
known prior to the filing of a complaint.”"Wakefield v. Thompspt77 F.3d 1160, 1163 (9th C
1999) (quotingGillespie v. Civilettj 629 F.2d 637, 642 (9th Cir. 1980)) (modifications in the
original). Plaintiff is warned, however, that sutdfendants will be dismissed where *it is cle
that discovery would not uncover the identitiesthat the complaint would be dismissed on of
grounds.” Id. (quotingGillespig 629 F.2d at 642). Plaintiff is ffilner warned that Federal Rul
of Civil Procedure 4(m), which states that thertenust dismiss defendants who have not bes
served within 120 days after the filing of the complaint unless plaintiff shows good cause,
applicable to Doe defendantSee Glass v. Fieldslo. 1:09-cv-00098-OWW-SMS PC, 2011
U.S. Dist. LEXIS 97604 (E.D. Cal. Aug. 31, 201a)soHard Drive Prods. v. Dogs
No. C 11-01567 LB, 2011 U.S. Dist. LEXI®9837, at *2-4 (N.D. Cal. Sept. 27, 2011).
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qualified manager in Californiald; 1 10.) Specificallythe letter provides:

Attached is our letter to the Calrhia DOI, with an attached form
31A-9, Personal Identificationinformation. Please complete
Section 5. [sic] of the form and place it in the envelope addresses
[sic] to the California DOI. Tis will allow you to become the
Qualified Manager of ACS[] in Qornia, as we had previously
discussed.

Carol, | want to thank you again for your assistance in helping us
get started in California. | want &ssure you that | will make every
effort to substitute myself for you ASAP.

(FAC, Ex. 1.

Plaintiff alleges that John Bannon and&erbally represented that plaintiff's

license would be used for three or four morathd its use discontinued no later than July 2006.

(FAC 1 10.) However, defendants’ use of pldf’'s license continué until January 2013.1d.
1 12.) Plaintiff further alleges that defendaBill T. Johnson and Susan B. Johnson “approve
of the hiring of plaintiff and approved of A% use of her license for the purpose of handlin
insurance claims in California.”ld.  14.) As a result of deferuls’ unauthorized use of her
license, plaintiff alleges, she has suffered damadds{{ 15-16.)

I. LEGAL STANDARD

Under Federal Rule of Civil Procedure b6), a party may move to dismiss a
complaint for “failure to stata claim upon which relief can be granted.” A court may dismis
“based on the lack of cognizable legal theoryharabsence of suffiai facts alleged under a
cognizable legal theory.Balistreri v. Pacifica Police Dep/t9901 F.2d 696, 699 (9th Cir. 1990)

Although a complaint need contain only “a shord @lain statement of the claim showing that

the pleader is entitled to relief,’EB. R.Civ. P. 8(a)(2), to survive a motion to dismiss this shoyt

and plain statement “must contain sufficient factaatter . . . to ‘state a claim to relief that is
plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v
Twombly 550 U.S. 544, 570 (2007)). A complaintshinclude something more than “an

2 For purposes of a Rule 12(b)(6) motion, the court can augment the facts and infer,
from the body of the complaint with data paigieaned from documents attached to and
incorporated by reference into the complaifeeFep. R. Civ. P. 10(c);Hal Roach Studios,

Inc. v. Richard Feiner & C9896 F.2d 1542, 1555 (9th Cir. 1989).
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unadorned, the-defendant-unlawfully-harmed-me ad¢mmszor “labels and conclusions’ or ‘a
formulaic recitation of the element$ a cause of action . . . .’Id. (quotingTwombly 550 U.S. at
555). Determining whether a complaint will suevig motion to dismiss for failure to state a
claim is a “context-specific task that requsitée reviewing court tdraw on its judicial

experience and common sensél’ at 679. Ultimately, the ingy focuses on the interplay

between the factual allegationstbé complaint and the dispositive issues of law in the action.

See Hishon v. King & Spalding67 U.S. 69, 73 (1984).

In making this context-specific evaluati, this court “must presume all factual
allegations of the complaint to be true andvdall reasonable inferences in favor of the
nonmoving party.”Usher v. City of Los Angele828 F.2d 556, 561 (9th Cir. 1987). This rule
does not apply to “a legal conclusioouched as a factual allegatiorPapasan v. Allain478

U.S. 265, 286 (1986yuoted inTwombly 550 U.S. at 555, nor to “allegations that contradict

matters properly subject to judiciabtice,” or to material attachéd or incorporated by refereng

into the complaint.Sprewell v. Golden State Warrip266 F.3d 979, 988 (9th Cir. 2001).
1. DISCUSSION
Defendants make three principal argurserftirst, defendants argue, all five

causes of action are barred by the applicablitgts of limitations. (ECF 4 at 1.) Second,
defendants argue plaintiff's clainisr (1) fraud, (2) breach of fiduary duty, (3) infringement of
license, and (4) the UCL claim do ridaite a claim for relief.1q. at 2-3.) Fnally, defendants
argue, plaintiff's First Amended Complaint shoblel dismissed for not meeting Rule 9(b)’s
requirements. I¢. at 3.) The court addressthese arguments in turn.

A. Statutes of Limitations

For all five causes of action, defendaatgue, the applicable statutes of

limitations began running in July 2006. (ECF 4 at 6.) To support this argument, defendants

reason because plaintiff knew the alleged agezgwas set to terminate in July 2006, and
because plaintiff “had the means to investigatd determine whether [d]efendants breached
agreement,” she should have “inquired into whether . . . she was removed as the Qualifiec

Manager closer to July of 2006 . . . Id.j For example, defendanteason “[p]laintiff could
4
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have contacted [d]efendants herseifresearched her license witte California’s Department ¢
Insurance to determine if she was still listed as a Qualified Manaddr.at(7.) Accordingly,

defendants conclude the applicasiatutes of limitations for all¥e causes of action began to 1

un

in July 2006 “because [p]laintiff was aware of fathat the alleged agreement would terminate in

July of 2006, which put her on inquiry noticedmnduct a reasonable intiggtion into whether
she remained listed.”ld.) As to tolling of the applicablstatutes of limitations, defendants
reason, plaintiff did not plead suffent facts to show tolling.Id.)

Plaintiff responds by arguing that shesygaced on inquiry notice in October

2012, when an ACS employee notified her of ACSlsgadd continuing active aof her license.

(ECF 9 at 2.) Before that datdaintiff reasons, she had “no ru#j either actual or constructive

of ACS’s alleged used.); thus, she had no duty to invigstte before October 2012, and the
applicable statutes of limiians began to run therd(at 4). (d.) As to tolling, plaintiff
responds her allegations in the First Amendeth@laint are sufficient tsupport the application
of estoppel, delayed discoyercontinuing violation, and coining accrual doctrines.Id, at
4-10.)

Ordinarily, a Rule 12(b)(6) motion tosthiss may not be used to raise an
affirmative defenseSeeBrownmark Films, LLC v. Comedy Partneé82 F.3d 687, 690 (7th
Cir. 2012) (noting “courts should usually rafn from granting Rule 12(b)(6) motions on
affirmative defenses”). However, a Rule BZ6) motion may be used where a plaintiff's
“allegations in the complaint suffice to establish the defenSegSams v. Yahoo! Inc/13 F.3d

1175, 1179 (9th Cir. 2013) (quotidgnes v. Bocks49 U.S. 199, 215 (2007)). Specifically, a

14

Rule 12(b)(6) motion may be used where the factsdates alleged in the complaint indicate that

the alleged causes of action are barrethbyapplicable statutes of limitationSeeVon Saher v.
Norton Simon Museum of Art at Pasade®®@2 F.3d 954, 969 (9th Cir. 2010) (noting a compl;
may be dismissed based on statftemitations only when “the runng of the statute is appare
on the face of the complaint”) (quotikpiynh v. Chase Manhattan Bga65 F.3d 992, 997 (9th
Cir. 2006));see als@upermail Cargo, Inc. v. United Staté8 F.3d 1204, 1207 (9th Cir. 1995

(“[A] complaint cannot be dismsed unless it appears beyond dahbat the plaintiff can prove
5
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no set of facts that would establish the timeliness of the claidab)pn v. Dean Witter & Co.
614 F.2d 677, 682 (9th Cir. 1980) (“When a motionligmiss is based on the running of the
statute of limitations, it can lranted only if the assertionsthie complaint, read with the
required liberality, would not permit the plaffitio prove that the atute was tolled.”).

Here, in light of the complaint’s allegatis, defendants’ arguments that all five
causes of action are time-barred are unavailingintff alleges defendants represented that h
license would be used until July 2006. (FACOY) Plaintiff further alleges she reasonably
believed and relied on those representatiolts.f(11.) However, “unbeknownst to plaintiff,
[defendants] did not perform as promisedld. §| 12.) Defendants atiedly did not stop using
plaintiff's license in July 2006; they contindigo use plaintiff's license from March 2006 to
January 2013.1d.) From these allegations, it is uncledren the applicable statutes of
limitations began to run and, hence, whether @l iauses of action are time-barred. It does
appear beyond doubt that plaintiff can prove naédcts that would estdish the timeliness of
her claim.

Accordingly, the court DENIES defendahinotion to dismiss plaintiff's First
Amended Complaint to the extent it is basadhe running of the applicable statutes of
limitations. The court proceeds to considerdh#iciency of the allegations to determine
whether the First Amended Complaint states arclgoon which relief can be granted.

B. Sufficiency of the Allegations ithe First Amended Complaint

1. Fraud

Defendants argue plaintiff's allegatiods not meet the strict requirements for
pleading fraud. (ECF 4 at 13.) Specifically, defendants reason plaintiff does not plead “hc
fraudulent conduct was performed, when thedtdent concealment occurred, and where the
[d]efendants concealed the fact that she stifidisted as the Qualified Manager.1d()
Moreover, defendants argue, plaintiff does neaglfraud with specificity as to ACS as a
corporate defendant because “[p]laintiff doesall®ge that any of the individual [d]efendants

had authority to speak on behalf of the corporate entitgl) (

er

not

w [the
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Plaintiff responds the First Amendedr@plaint provides sufficient allegations.
(ECF 9 at 16.) “The time, place and natur¢hef fraudulent activities are pled” because “the
primary basis of the fraud claims are tepresentations made by [John Bannon] in his
February 28, 2006 letter.”ld)

Under Rule 9(b), a plaintiff who allegéswud “must state with particularity the
circumstances constituting the fraud,” but malege[] generally” the state of mind animating
the fraud. The pleading mustéeispecific enough to give defemdis notice of the particular
misconduct . . . so that they can defend agaimsthiarge and not justgiethat they have done
anything wrong.” Sanford v. Memberworks, In625 F.3d 550, 558 (9th Cir. 2010) (quoting
Kearns v. Ford Motor Co567 F.3d 1120, 1124 (9th Cir. 2009)). To avoid dismissal, the
complaint must describe the time, place, and specific content of the false representations
identify the parties to the misrepresentatiolts.

In addition, a plaintiff mg not “lump multiple defendants together” but rather
must “differentiate their allegationsDestine v. Reiswjg30 F.3d 952, 958 (9th Cir. 2011)
(quotingCisneros v. Instant Capital Funding Grp., In263 F.R.D. 595, 606-07 (E.D. Cal.
2009)). That is, plaintiffs must “inform eachfeiedant separately of the allegations surroundi
his alleged participation in the fraudSwartz v. KPMG LLP476 F.3d 756, 764-65 (9th Cir.
2007). Moreover, “particularity” and “plausibilitydre separate pleading requirements; a par
raising a fraud claim must meet botBee Am. Dental Ass’n v. Cigna Cop05 F.3d 1283, 129
n.3 (11th Cir. 2010). Allegations may be “particularized,” yet fail to state a “plausible” clair
relief. See id.

In California, a claim of fraud has fivedements: (1) the defendant made a falsg
representation as to a past oisérg material fact; (2) the éendant knew the representation w
false at the time it was made; (3) in makingryeresentation, the defendamtended to deceive
the plaintiff; (4) the plaintiff justifiably andeasonably relied on the rgsentation; and (5) the
plaintiff suffered resulting damagekazar v. Superior Couytl2 Cal. 4th 631, 638 (1996).

Here, as to Rule 9(b)’s requiremerntss court finds plaintiff's allegations

regarding John Bannon and ACS are sufficiently padictd the extent platiff's claim for fraud
7
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is based on alleged misrepresentations irFg@uary 28, 2006 letter. The allegations are
insufficient, however, as to Bill T. Johnson and Susan B. Johnson.

Contrary to defendants’ argument thadiptiff's allegationsdo not show where,

how, and when the alleged fraudulent conduct wed, the complaint doeset forth those facts
as applied to John Bannon. Specifically, piéfialleges that JohBannon “extended a written
offer of employment” to plaintiff in the Febrna28, 2006 letter. (FAC 1 10.) As part of the
employment offer, John Bannon representedAlz$ would use plaintiff's insurance adjuster
license to operate in Californial({ 10), and that he wouldlsstitute plaintiff “ASAP.” (d.,
Ex. 1.) Plaintiff alleges thahose representations were &alsecause “[John Bannon] and ACS
continued to use plaintiff's liceng®ntinuously . . . until January 2013.Id(Y 12.) These
allegations are sufficiently particularized. Thtige court DENIES defendants’ motion to dism
plaintiff's fraud claim as to John Bannon.

With respect to defendants’ argument tiinat allegations are not specific as to
ACS as a corporate defendant, to@rt finds the allegations tfie First Amended Complaint af
sufficient to raise an inference that individdafendants acted on behalf of ACS. The First
Amended Complaint identifies John Bannon as fttamager of ACSJ[]”; Bill T. Johnson as “the
Chief Executive Officer of ACS[]”; and Susan Johnson as “the Chief Financial Officer of
ACS[].” (Id. 11 3-5.) Additionally, the alleged misrepeatation in the 2006 letter was written
on ACS'’s letterhead.ld., Ex. 1.) Accordingly, the coufinds plaintiff's allegations are
sufficient at this stage of tHigigation to raise an inferendbat Bannon acted on behalf of ACS
when he made the afjed misrepresentatiorseeBrown v. China Integrated Energy, Inc.

875 F. Supp. 2d 1096, 1120 (C.D. Cal. 2012) (nd@ngorporation cannaict without human
agents”) (quotindn re Impac Mort. Holdings, Inc. Sec. Liti¢gg54 F. Supp. 2d 1083, 1101 n.12
(C.D. Cal. 2008)). Therefore, the court DENI&3endants’ motion to giniss plaintiff's fraud
claim as to ACS.

As to Bill T. Johnson and Susan B. Johnson, plaintiff alleges they “instructed
[John Bannon] to set up a claims handling openaith California”; they “approved of the hiring

of [p]laintiff and approved oACS’s[] use of her license”; a@nthey “had actual knowledge of,
8
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and ratified the acts and condoe¢{John Bannon].” (FAC 11 13-14.) Because plaintiff provic

only conclusory statements about Bill and Su¥ahnson’s knowledge tie alleged fraudulent

scheme, seSwartz 476 F.3d at 765 (holding conclusory gh¢ions that defendants knew abouit

the false statements “without any stateddatbasis are insuffici¢t), the court GRANTS
defendants’ motion to dismissguhtiff's fraud cause of action as to the Johnson defendants.

However, because in her opposition to deferglanbtion to dismiss plaintiff sets forth

additional new facts that may support her claimfifaud as to the Johnsons, the court GRANTS

plaintiff leave to amend if she can do so consonant with Rul&&&Orion Tire Corp. v.
Goodyear Tire & Rubber Cp268 F.3d 1133, 1137 (9th Cir. 2001y€a if not considered in
determining the sufficiency of a complaint, “nefacts in plaintiff's opposition papers can be
considered by courts in deciding gther to grant leave to amend).

2. Breach of Fiduciary Duty

Defendants advance three arguments aghtoplaintiff does not state a claim for
breach of a fiduciary duty. (ECF 4 at 15-1€.yst, defendants argue there was no legally
recognized fiduciary relationghbetween the partieslid(at 15.) Secondlefendants argue
plaintiff does not allege sufficie¢facts to show that a benefit was bestowed upon plaintiff, th
plaintiff cannot show “[d]efendants acted on beladlbr for the benefit of [p]laintiff.” Id. at 16.)
Finally, defendants argue therpas’ contractual relationghidid not create a fiduciary
relationship. Id.)

Plaintiff responds a fiduciary relationghexisted between ¢parties because
“plaintiff reasonably placedpecial trust and confidenge[John Bannon] and ACS[] and
defendants had actual knowledgat plaintiff was placing szial trust and confidence in
defendants performing as promised.” (ECF 93} Plaintiff also ppears to argue that a
confidential relationship existebetween the partiesid(at 14.)

Under California law, the ements of a cause of action for breach of fiduciary
duty are: “(1) existence of a fiduciary duty; (2) breach of the fiduciary duty; and (3) damags
proximately caused by the breaclStanley v. Richmon®5 Cal. App. 4th 1070, 1086 (1995).
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A fiduciary relationship refers to any relationsing between the parties to a transaction whe
one of the parties has “a dutydot with the utmost good faith fordlbenefit of the other party.”

Martinez v. Welk Grp., Inc907 F. Supp. 2d 1123, 1133 (S.D. Cal. 2012) (qudiihman v.

Dalby, 176 Cal. App. 4th 606, 613 (2009)). “Such a retatrdinarily arisesvhere a confidence

is reposed by one person in theegrity of another, and in suehrelation the party in whom the
confidence is reposed, if he voluntarily acceptassumes to accept the confidence, can take
advantage from his acts relating te ihterest of the other partyithhout the latter’'s knowledge ¢
consent . . . ."Wolf v. Superior Courtt07 Cal. App. 4th 25, 29 (2003) (internal quotation ma

and citation omitted). “The essence of a fiduc@rgonfidential relationship is that the parties

174

no

-

rks

do not deal on equal terms, because the perseham trust and confidence is reposed and who

accepts that trust and confidence is in a sop@osition to exert unique influence over the
dependent party.Barbara A. v. John G145 Cal. App. 3d 369, 383 (1983). “Technically, a
fiduciary relationship is a recoged legal relationship, such gaardian and ward, trustee and
beneficiary, principal and agemt; attorney and client, whereasonfidential relationship may
be founded on a moral, social, domestic, or iggyersonal relationship as well as on a legal
relationship.” Richelle L. v. Roman Catholic Archbishd®6 Cal. App. 4th 257, 271 (2003)
(internal quotation marks and citation omittedccordingly, these two types of legal
relationships can exist simultaneously or separatédy.v. Bank of Am. Nat'l Trust & Sav. Ass
56 Cal. 2d 329, 337 (1961).

The complaint alleges that “a special relationship of trust and confidence exi
between plaintiff and defendants.” (FAC § 30Based upon the representations made by [J¢
Bannon], and ACSJ[] in February 2006 . . .aqiptiff reasonably placed special trust and
confidence in ACS[] and [John Bannon] whaltectual knowledge that plaintiff was placing
special trust and confidence in [theperforming as promised.”ld.) The complaint further
alleges that the “business and employment relahip between [the partipcreated a fiduciary
relationship . . . which required defendants éatmplaintiff with a duty of loyalty, honesty, and

fair dealing.” (d.) Defendants breached these dutigSactively lying to plaintiff and by
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actively concealing from plaintiff the continuadd repeated use of her license from July 2006

until January 2013.” 1d.)

The court finds plaintiff's allegations do nteet the existence of a fiduciary duty

element; thus, they fail to state a claim upon whidiefrean be granted. ft, the complaint is
devoid of allegations showing the existence tégally recognized fiduciary relationship.
Second, plaintiff's argument thtte business and employmenat®nship between the parties
created a fiduciary relationshig unavailing because plaintiff's allegations do not elevate
defendants’ obligations above those existiogn the parties’ business and employment

relationship.

Plaintiff's contention that a fiduciary relanship existed becauste reposed trug

and confidence in defendants to perform their ramtial obligations is w@vailing as well. That
is because “[e]very contract requires one partgpmse an element of ttuend confidence in the
other to perform.”Wolf v. Superior Coustt07 Cal. App. 4th at 31. It is for this reason that
“every contract contains an implied conamt of good faith and fair dealingltl. Nonetheless,
the implied covenant of good faith and fair degldoes not create a fidary relationship; it
merely provides a basis for redress for breach of conti@ct.

Accordingly, because the allegations a# tomplaint are insufficient to show th
existence of a fiduciary duty on the part of aefents, plaintiff's claim for breach of fiduciary
duty fails to state a claim upon which relief dmngranted. The court GRANTS defendants’
motion to dismiss plaintiff's claim for breach filuciary duty without pgjudice and with leave
to amend if plaintiff can do so consonant with Rule 11.

3. Infringement of License

Defendants argue plaintiffdaim for infringement of license does not put them
“on notice of a claim” because it is “void [sia] the necessary elements.” (ECF 4 at 16.)
Defendants also arg@@ala v. Bohlin 178 Cal. App. 2d 292 (1960), the case plaintiff cites in
First Amended Complaint in support of her infringent of license claim, “is not analogous to
present action,” becausgala “deals with different circumstances of unfair competition

involving trademarking” and because unlike the present €jakg included an “agreement not
11
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to compete.” (ECF 4 at 17.) Finally, deflants reason “there is no cause of action for
infringement of license.” Id. at 15.)

Plaintiff responds that thelagjations are sufficient gout defendants on notice of
plaintiff's claim. (ECF 9 afl4-15.) Moreover, in her oppositigolaintiff cites to California
Civil Code section 3344(a) andgaies the allegations are suféint to support a “claim of
appropriation of pladtiff's license.” (d.)

As a preliminary matter, defendants’ argamhthat there is no such a cause of
action is unpersuasive. Noticeepting does not require plaintitis set forth causes of action,
statutes, or legal theories asndj as the factual allegations providé notice of the plaintiff's
claim. Alvarez v. Hill 518 F.3d 1152, 1157 (9th Cir. 2008) (“Notice pleading requires the
plaintiff to set forth in his complaint claims for religfot causes of action, statutes or legal
theories.”).

To the extent plaintiff cite®jala in her complaint to allege a claim for common
law tort of unfair competition, the court findsethllegations are insufficient to support such a
claim. AlthoughOjala involved a trademark dispute, ttgravamen of the action [was] unfair
competition.” 178 Cal. App. 2d at 296. “The coomrlaw tort of unfair competition is general
thought to be synonymous with the act of ‘pag2ff’ one’s goods as those of another.”
Sybersound Records, Inc. v. UAV Cofd7 F.3d 1137, 1153 (9th Cir. 2008) (quotidank of
the W. v. Superior CoyrR Cal. 4th 1254, 1263 (1992) (explaigithat the tort provided “an
equitable remedy against the wrongful exploatatof trade names and common law trademar
that were not otherwise entitled to legal pratectand that the expansion of unfair competitio
law is primarily based in statutes)).

Here, the First Amended Complaint avereddants’ “use of plaintiff's license
from July 2006 to January 2013 was without plaintiff's knowledge, permission or consent.’
(FAC 1 35.) Accordingly, defendants’ actions “constitute[] an infringement upon plaintiff's
license.” (d.) Plaintiff further states, “the profit reaéd by [defendants] [from using plaintiff's
license] is an appropriate measurglaintiff's damages as set forth@jala. . ..” (d. 1 36.)

Because these allegations do not show thanhdefgs have passed off their goods as those o
12

Yy




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

plaintiff nor that defendants expted plaintiff's trade names drademarks, plaintiff has not
stated a common law unfair competition claim.

To the extent plaintiff seeks to staelaim under California Civil Code section

3344(a), the court finds the allggmns in the First Amended Complaint are insufficient for this

purpose as well. Section 3344fapvides in relevant parfalny person who knowingly uses
another’s name, voice, signature, fggvaph, or likeness, in any maer . . . for purposes of . . .
soliciting purchases of . . . sergi; without such person’s prior cens . . . shall be liable for an
damages sustained by the person . . .AL.Civ. CoDE § 3344(a). Under section 3344(a), in
addition to alleging a knowing use by the defennd@dawell as a direct connection between the
alleged use and the commercial purpose, a plamtit prove all of the elements of the comm
law cause of actionStewart v. Rolling Stone LL@81 Cal. App. 4th 664, 680 (2010). To stat
common law cause of action for commercial p@apriation, a plaintiff must prove: “(1) the
defendant’s use of the plaintiff's identity; (2) thppropriation of plaintiff's name or likeness tg
defendant’s advantage, commercialyotherwise; (3) lack of coast; and (4) resulting injury.”
Id. at 679 (internal quotation mar&ad citation omitted).

Here, plaintiff's allegations do not show that defendants misappropriated
plaintiff's name as required by section 3344(&he allegations congently provide that
defendants allegedly used “plaintiff’'s insurancguater’s license.” (FAC § 10.) However, no
allegations state that defendants actually yd&atiff's name when tay allegedly used her
license. Accordingly, the court GRANTS defendantstion to dismiss plaintiff's infringement
of license claim without prejudice. Because #dditional facts allegein plaintiff's opposition
papers may allow plaintiff to amend this claiime court GRANTS plaintiff leave to amend if s
can do so consonant with Rule 11.

4., UCL

The gravamen of defendants’ argumentleinging the UCL claim is that becaus
plaintiff's other four causes of action fail,fdadant cannot state a claim under the unlawful
practices prong of the UCL. (ECF 4 at 15.) mi#firesponds that the labations are sufficient

to state a claim under the unlawful practipesng of the UCL. (ECF 9 at 12-13.)
13
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California Business and Professidbsde section 17200 prohibits unfair
competition, which is defined as prohibiting any “unlawful, unfair or fraudulent business ac
practice.” QL.Bus. & PrRoF. CobE § 17200. The statute’s language has been construed as
prohibiting three distindlypes of practices: (1) unlawful gobr practices; (2) unfair acts or
practices; and (3) fraudulent acts or practidg@sl-Tech Commc’ns, Inc. v. L.A. Cellular Tel. C
20 Cal. 4th 163, 180 (1999).

In determining whether a practice is “unfa¥ within the meaning of the statute
courts consult federal, statecal, or common law as aqaticate law for a section 17200
violation. Farmers Ins. Exch. v. Superior Cou2tCal. 4th 377, 383 (1992). Hence, to allege
cause of action under the “unlawful” prong, aiptiff must show aiolation of some
independent lawld. (section 17200 “borrows” violations other laws and treats them as
unlawful practices actionablesgrately under section 17200).

Here, defendants have not moved to dismiss plaintiff’'s cause of action for
conversion on other grounds.o@ersion, being a common law claim, is an unlawful &ete
Saunders v. Superior Cou@7 Cal. App. 4th 832, 838-39 (1994T he ‘unlawful’ practices
prohibited by section 17200 are any practices éatén by law, be it civil or criminal, federal,
state, or municipal, statutory, regulatorycourt-made.”). Accordingly, the court DENIES
defendants’ motion to dismiggaintiff's UCL claim.

C. Motion to Dismiss the First Anmeled Complaint under Rule 9(b)

Finally, defendants argy#aintiff's First Amended Complaint should be
dismissed in its entirety for failing tneet Rule 9(b)’s pleading requirements.

As to plaintiff's allegations of fnad concerning the February 28, 2006 letter,
plaintiff responds that thallegations meet Rule 9(b)’s requirents. (ECF 9 at 16-17.) Asto h
allegations concerning defendants’ fraudulent comeeat of their use of plaintiff's license,
plaintiff responds that she has learned the speidiails of defendantsonduct “after the [First
Amended Complaint] was filed.”ld. at 17.)

Rule 9(b) applies to allegationsfohAud and not just claims of frau&eeKearns,

567 F.3d at 1124. When a plaintiff’'s complainteslentirely on fraudulent course of conduct
14
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the basis of a claim, “the claim is said to be ‘grounded in fraldess v. Ciba-Geigy Corp. US
317 F.3d 1097, 1103 (9th Cir. 2003). In such cabescomplaint as a whole must satisfy the
heightened pleading reqaments of Rule 9(b)ld. at 1108. On the other hand, in cases wher
plaintiff alleges “some fraudulent and some naauttulent conduct,” “[tlheule does not require
that allegations supporting a claim be stated pétticularity when thasallegations describe
non-fraudulent conduct.1d. at 1104.

Here, in some of her allegations, pldinglleges facts thado not necessarily
constitute fraud. For example, plaintiff allsghat defendants “[fjrom July 2006 until January
2013 . .. exercised dominion over plaintiff's property . . . without her knowledge, consent &
permission. Said conduct constitutes . . . cogiga, taking, and unlawful use of plaintiff's
property.” (FAC Y 25.) Because plaintiff'dedations do not rely entirely “on a unified
fraudulent course of conduct,” it cannot be saat thlaintiff's complaint is “grounded in fraud.”
Vess 317 F.3d at 1106. The court DENIES defensfambtion to dismiss the complaint as a
whole based on Rule 9(b).

V. CONCLUSION

For the foregoing reasons, the court orders as follows:

1. Defendants’ motion to dismiss plaiffis five causes of action based on the
applicable statutes of limitations is DENIED.

2. Defendants’ motion to disiss plaintiff's claim forviolation of California’s
Business and Professions Cagetion 17200 is DENIED.

3. Defendants’ motion to disss plaintiff's fraud cause of action is DENIED a
applied to defendants John Bannon and ACS.

4. Defendants’ motion to dismiss plaifis First Amended Complaint under
Rule 9(b) is DENIED wthout prejudice.

5. Defendants’ motion to dismiss plaiifits fraud cause of action is GRANTED
without prejudice as applied to dattants Bill T. Johnson and Susan B.

Johnson.
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6. Defendants’ motion to dismiss plaiifits breach of fiduciary duty cause of
action is GRANTED without prejudice.

7. Defendants’ motion to disiss plaintiff's infringement of license claim is
GRANTED without prejudice.

8. Plaintiff shall have 21 days from tldate of this order to file a Second
Amended Complaint.

IT IS SO ORDERED.

DATED: January 22, 2014.

UNIT TATES DISTRICT JUDGE
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