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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | NOREEN LYNETTE THOMPSON, No. 2:13-cv-1787-EFB
11 Plaintiff,
12 V. ORDER
13 | CAROLYN W. COLVIN, Acting
" Commissioner of Social Security,
15 Defendant.
16
17 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
18 | (“Commissioner”) denying her application for Sugplental Security Income (“SSI”) under Title
19 | XVI of the Social Security Act. The parties’oss-motions for summary judgment are pending.
20 | For the reasons discussed below, plaintiff's orois granted, defendant’s motion is denied, apd
21 | the matter is remanded fturther consideration.
22 | I BACKGROUND
23 Plaintiff filed an application for SSI oude 25, 2010, alleging that she had been disabled
24 | since June 12, 2008. Administrative Record (“AR0D-213. Plaintiff's pplication was denied
25 | initially and upon reconsiderationd. at 107-112, 116-121. On March 7, 2012, a hearing was
26 | held before administrative law judge (“ALJ”) William C. Thompson,Idr.at 71-87. Plaintiff
27 | was represented by counsel at the hearing, atwghie and a vocational expert (“VE”) testified.
28 || Id.
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On May 4, 2012, the ALJ issued a decisionifigcthat plaintiff wa not disabled under
section 1614(a)(3)(Pof the Act® Id. at 13-27. The ALJ made the following specific findings

1. The claimant has not engaged in subsaghainful activity since June 25, 2010, the
application date (20 CFR 416. 9&tLseq).

2. The claimant has the following severe inmpeents: morbid obesity; poorly controlled
hypertension; adjustment disorder secondanyedical condition (20 CFR 416.920(c))

* % %

3. The claimant does not have an impairment or combination of impairments that meets or
medically equals the severity one of the listed impairments in 20 CFR Part 404, Subpart
P, Appendix 1 (20 CFR 416.920(d), 416.925 and 416.926).

! Disability Insurance Benefits are paiddisabled persons whovecontributed to the
Social Security program, 42 U.S.C. 88 #9keq Supplemental Security Income (“SSI”) is paid
to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimaahgaging in substantial gainful
activity? If so, the claimant fund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claints impairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndisabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w@kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ia finst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fikk.
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Id. at 16-26.

July 10, 2013, the Appeals Council denied reviaving the ALJ’s decision as the final
decision of the Commissioneld. at 1-7.

of fact are supported by substahevidence in the record attie proper legal standards were

applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);

. After careful consideration of the entire redd find that the clanant has the residual

. The claimant is unable to performyapast relevant work (416.965 [sic]).

. The claimant was born on July 31, 1965 and was 44 years old, which is defined as
“younger individual age 18-49,” on the date tpplication was filed (20 CFR 416.963).

. The claimant has at least a high school atdan and is able to communicate in English

. Transferability of job skills is not material tbe determination of disability because us

. Considering the claimant’s age, educatwork experience, and residual functional

10.The claimant has not been under a disabilitydefined in the Social Security Act, since

* % %

functional capacity to perform light wods defined in 20 CFR 416.967(b) except she
lift or carry up to 20 pounds occasionally, 10 pounds frequently. She can sit, stand
walk up to 6 hours each. She should not beireduo climb ladders, ropes or scaffolds
or work around hazardous machinery.

* % %

* % %

(20 CFR 416.964).

the Medical-Vocational Rules as a framewaufgorts a finding that the claimant is “ng
disabled,” whether or not the claimant hasgferable job skills (See SSR 82-41 and 2
CFR Part 404, Subpart P, Appendix 2).

capacity, there are other jobattexist in significant numibg in the State economy that
the claimant also can perfa (20 CFR 416.969 and 416.969(a)).

* % %

June 25, 2010, the date the applmatvas filed (20 CFR 416.920(f)).

Plaintiff requested that the AppsaCouncil review the ALJ’s decisioil. at 8-9, and on

LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings

3

can
or

a

ng

—

0




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999gackett v. Apfel,
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determiningedibility, resolving conflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’'s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that the ALJ erred in (1) fiag to file a complete administrative record;
(2) failing to obtain medical expetestimony regarding whethergutiff's obesity was medically
equivalent to a listed impairment; (3) failibgprovide a proper rationale for discounting
plaintiff's subjective credibility; (4) failing tdully account for his own findings of moderate
limitations in concentration, persistence, ocggaand (5) failing to rely upon VE testimony
tendered in response to a complete hydathlequestion. ECF No. 15-1 at 12-28.

A. The Commissioner’s Failure to File a Complete Record is Harmless

Plaintiff first argues that the administrativecord in this case is incomplete because it
does not include a final decisioatng to plaintiff's previous pplication for disability benefits,
as well as documents related to her prior apptina ECF No. 15-1 at 12-14. Plaintiff contend
that these documents should haeen included in the preseertord because the ALJ relied on
this evidence in concluding that she was not disadigd.

According to the ALJ’s decision, plaintiff prewsly filed an applicton for SSI benefits.

AR 13. That application was purpedly denied on February 22, 201@. Although the prior
4
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decision is discussed by the ALJ, the administeatecord filed in thi€ase does not contain a
final version of that decision. Instead, as noteglhintiff, the record filé in this action contain
a working draft containing notations in the margins with proposed corrections and lacks a
signature. Although plaintiff brougtthis discrepancy to the @onissioner’s attention, in her
motion for summary judgmenteiCommissioner argued that tjg 2010 decision is included in
the record (AR 88-98),” ignorintine obvious: that the version cairted in the record is only a

draft. ECF No. 16 at &eeAR 88-98. Clearly, the fial version is missing.

S

bropel

In light of this glaring omission, the court ordered the Commissioner to submit a final and

signed copy of the February 22, 2010 decisiB@F No. 20. In response, the Commissioner
explains that the version of tpeior decision filed irthe record is the “best and only available
copy.” ECF No. 21 at 1. The Commissioner arghes the final version of the February 22,
2010 decision is not needed for resolution of tdaise, as the ALJ primBrrelied on the prior
decision for its res judicata effect, which is abtssue in this cas€eCF No. 21 at 1-2.

Plaintiff argues that argues that contrargite Commissioner’s coation, the ALJ relied
heavily on the draft copy of the prior decisiand therefore the cduwrannot fully analyze

whether the ALJ’s decision is supported by substbetidence. ECF No. 24 at 2-4. A review|

the ALJ’s decision indicates that halies, at least to some degr on the prior adverse decision.

Accordingly, a properly authentited final version of that decan should have been included in

the record. As itis not, the record is incomplefes plaintiff argues, ‘i[f the reviewing court is
‘unable to engage in meaningful or informed gidl review due to an incomplete administrati
record, the court has the hatity to remand the case.” ECF No. 15-1 at 14 (cithtigpgish v.

Astrue 2008 U.S. Dist. LEXIS 101344, at *45 (W.D..Ec. 16, 2008)). However, “[s]o long
as the missing document does not preclude effegtdieial review, therthe court may proceed
without it.” Hynek v. Astrue2012 U.S. Dist. LEXIS 17776, &1 (D. Mont. Feb. 13, 2012)

(citing Varney v. Sec of HH846 F.2d 581, 583 (9th Cir. 1988uperseded on other grounds
Bunnell v. Sullivan912 F.2d 1149, 1154 (9th Cir. 1990)). Here the failure to submit a final
accurate copy of the prior decision is inexcusaid unexplained. Nonethss, its absence fro

the record does not necessteemand in this case.
5
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The issue in plaintiff's case whether she has been disbsince June 25, 2010, the di
she filed her current SSI applicatioBeeAR 26. The “[e]ffective onset dain an SSI case is th
date the application is filed . . . because S8bispayable for a period prior to the claimant’s
application.” Smith v. Astrue2008 U.S. Dist. LEXIS 53089, at *3 n.2 (C.D. Cal. Jul. 7, 2008
(citing Meraz v. Barnhart300 F. Supp. 2d 935, 940 n.4 (C.D. Cal. 20@4&sner v. Colvin958
F. Supp. 2d 1087, 1089 n.2 (C.D. Cal. Aug. 2, 2013) ({#%ments are not made retroactively
but are prorated for the first month for which elitiipp is established after application. . . ."jee
also Miller v. Astrue2009 U.S. Dist. LEXIS 45236, & n.1 (E.D. Wash. May 29, 2009)
(“Although Plaintiff alleged an onset date obdember 11, 1996, onset for SSI is established
of the date of filling and no retroactive benefite available.”); Social Security Ruling 83-20,
1983 SSR LEXIS 25.

As detailed below, the ALJ decision adsses the medical evidengertinent to the time
period at issue. While the ALJ cited to theopadverse decision, and obviously relied on it to
some degree, the references to that decsi@rely highlight any changes in plaintiff's
impairments, and do not render the ALJ’'s decisnwalid. Each of the ALJ’s citations to the
prior decision was accompanied by discussion of evidence from the instant record that an
plaintiff's current impairments. Additionally, i clear from a reviewf the draft and instant
decision, that with the exception of one statement regarding plaintiff's credibility, which is
discussed in detail below, the ALJ did not retyevidence underlyintpe prior decision.

Moreover, the ALJ explicitly found that theehad been a change in circumstances to
plaintiff's condition, andherefore did not apply a presungptiof continued nondisability. AR
13;see Chavez v. BoweBd4 F.2d 691, 693 (9th Cir. 1988) (The claimant, in order to overcq
the presumption of continuing nondisability axgsfrom the first administrative law judge’s
findings of nondisability, must provehanged circumstances’ indicadj a greater disability.”).
1
1
1
1
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Thus, despite the lack of a copy of the previdesision, that prior decisn was not material to

the ALJ’s decision to deny bermst Accordingly, the presengécord is adequate to allow for

judicial review of the ALJ’s decision and theurt declines to remand the matter on this Hasis.

B. The ALJ Properly Assessed Plaintiff’'s Obesity

Plaintiff next argues that the ALJ failedpooperly assess the impact her obesity has ¢

her ability to function in a susihed manner as required by So8eakurity Ruling (“SSR”) 02-1p.

Specifically, plaintiff argues the ALJ erred by) (ailing to consider whether the cumulative
effects of plaintiff's morbid obesi are medically equivalent to a listed impairment and (2) fa
to obtain medical expert testimonyg to whether plaintiff's obég was equivalent to a listed
impairment in light of new evidence added te tecord after the lastview by a state agency
medical consultant. ECF No. 15-1 at 14-19.

Obesity is “a complex, chronic diseas@adcterized by excessive accumulation of bog
fat.” SSR 02-1p, 2002 SSR LEXIS 1. Obestgmmonly leads to, and often complicates,
chronic diseases of the cardiovascular, respiratory, and musculoskeletal body sykterfighe
combined effects of obesity with other impaents may be greater than might be expected
without obesity.” Id. In assessing a claimant’s RFGCe thLJ “must consider an individual’s
maximum remaining ability to do sustained wautivities in an ordinary work setting on a
regular and continuing basislt. “As with other impairmentghe ALJ should explain how he
determined whether obesity causeg physical or mental impairmentsBurch v. Barnhart400
F.3d 676, 683 (9th Cir. 2005) {icig SSR 01-02p, 2002 SSR LEXIS 1).

Plaintiff bears the burden of demonstngtthat her impairments or combination of
impairments meet or equal the listin§ee20 C.F.R. 416.920(a)(4)(iii)). To satisfy this burden
plaintiff must show that she meetseey element described in the listin§ee20 C.F.R.
416.925(d)Sullivan v. Zebley493 U.S. 521, 530 (1990) (to establish equivalency to “a liste(

impairment, [the plaintiff]l must presemtedical findings equal in severity &l the criteria for

> However, as discussed herein, the matiest be remanded based on the ALJ's failu
to properly assess plaintiffs RFC. On remarel@ommissioner shall not consider evidence
is not part of the record or otherwisot available to the plaintiff.
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the one most similar listed impairment.”) (emgpisan original). “An ALJ is not required to
discuss the combined effectsa€laimant’s impairments or compare them to any listing in an
equivalency determination, unless the claimaasents evidence in an effort to establish
equivalence.”Burch, 400 F.3d at 683. It is the plaintifftesponsibility to present a theory on
how her obesity impacts the equivalency determinati®eel ewis v. Apfel236 F.3d 503, 514
(9th Cir. 2001) (ALJ did not err in failing twonsider equivalency wheclaimant did not offer
any theory, plausible or otherwisas to how his impairmentguealed a listing impairment).
Here, the ALJ found that the objective medical evidence “[did] not suggest that the
cumulative effects of [plaintiff's] obesity meet equal criteria set forth iany applicable section
of the Listing of Impairments. . . .” AR 19. Whipdaintiff disputes thidinding, she has failed tc

satisfy her burden of proffering a theory on hHosv impairments equal a listing. At the hearin

©

plaintiff's counsel simply idetified a number of plaintiff'sSmpairments, including obesity,

bladder problems, balance issues requiring aavalkgh blood pressure, obstructive sleep apnea,

and congestive heart failure, and argued ‘thathaps” the combination of these impairments
could equal a listing. AR 75. Plaintiff did nptesent any theory on how such impairments

equaled a particular listing. ladd, she did not even identifgyaspecific listing her impairment

[92)

allegedly equaled.

Furthermore, her motion for summary judgmeaes not identify apecific listing her
impairments equal. Instead, plaintiff arguest tine ALJ was required to obtain an updated
medical opinion from a medical expert becasise submitted additional medical evidence that
could have modified the stateaawy medical consultant’s findintat she did not meet a listing.
ECF No. 15-1 at 15-17. Plaintiixplains that “subsequenttize review by the State agency
conducted on January 21, 2011, new evidenceaddsd to the recobcumenting that Ms.
Thompson was prescribed a four wheel walker whic. certainly impacts her ability to ambulate
effectively and is a basis for finding that dleesity is medically equivalent to a listed
impairment.” Id. at 17.

Plaintiff appears to suggest that had a medigpkrt considered evidence that she was

prescribed a walker, the exparay have found that her impairnte equaled listing 1.02A due to
8
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an inability to ambulate effectivelyd. at 16. An ALJ is only mguired to consult a medical
expert if he determines that the new evidemoald alter the medicalpinion in the recordSee
SSR 96-6p, 1996 SSR LEXIS 3, at *9-10 (“An [ALJ]..must obtain an uptd medical opinior
from a medical expert . . . [w]hen additional neadiievidence is received that in the opinion of
the [ALJ] . . . may change the State agency medicpkychological consultant’s finding that th
impairment(s) is not equivalent in severity to ampairment in the Listing of Impairments.”).
Listing 1.02, Major dysfunction of a joint()fe to any cause), is “[c]haracterized by

gross anatomical deformity (e.g., subluxation, ceture, bony or fibrouankylosis, instability)

and chronic joint pain and stifiss with signs of limitation of motion or other abnormal motion

of the affected joint(s), and findings on appiafg medically acceptable imaging of joint spac

narrowing, bony destruction, or ankylosis of the affected joint(s),” with “[ijnvolvement of one

major peripheral joint in each upper extremity.(ilep, knee, or ankle), resulting in inability to
ambulate effectively. 20 C.F.R. Pt. 404, Subpt. P, App. 1, 81.02.

SSR 02-1p provides that [i]f the obesity is of sadievel that it results in an inability to
ambulate effectively, . . . it may substitute for the major dysfunction of a joint(s) due to any
(and its associated critaji with the involvement of one majperipheral weight-bearing joint ir

listings 1.02A.” Liging 1.00 provides:

To ambulate effectively, individusimust be capable of sustaining a
reasonable walking pace over a suéint distance to be able to
carry out activities ofdaily living. They musthave the ability to
travel without companion assisice to and from a place of
employment or school. Therefore, examples of ineffective
ambulation include, but are not limited tihe inability to walk
without the use of a walketwo crutches or two canes, the inability
to walk a block at a reasonalgace on rough or uneven surfaces,
the inability to use standard public transportation, the inability to
carry out routine ambatory activities, soch as shopping and
banking, and the inability to climbfaw steps at a reasonable pace
with the use of a single hand raihe ability to walk independently
about one's home without the usfeassistive devices does not, in
and of itself, constituteffective ambulation.

20 C.F.R. Pt. 404, Subpt. P, App. 1, 8 1.00(B)(2)(b) (emphasis added).
At the hearing, the ALJ denied plaintif'sotion for a post hearing examination, stating

that there was “enough evidence in the case fildxen the decision prose of the disability
9
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determination service and theedical records” to evaluatee case. AR 86. The ALJ

permissibly found that the new eweiace indicating that plaintiff veaprescribed a walker did no
necessitate obtaining further dieal opinion evidence. The medi record does not demonstra
that plaintiff was prescribed a walker due to aabifity to walk or due tignificant worsening i

her impairments. Instead, theoed indicates that plaintiff ggifically requested a walker, as

well as a shower chair, becausiewould help her to be moretae.” AR 458. Furthermore, Dr.

Bui, the physician that prescribed the walkbd, not find that plainff could not effectively
ambulate. Rather, he noted he was prescribiwglker “to encourage her with mobilization.”
Id. at 459. Thus, the evidence doesstaiw that plaintiff had anfability to walk without the
use of a walker,” as suggested by plaintbeeECF No. 15-1 at 16.

Accordingly, the ALJ did not err in evaluayy whether plaintiff's impairments, including
her obesity, equaled onetbie listed impairments.

C. The ALJ Properly Rejected PlaintgfSubjective Complaints and Credibility

Plaintiff next argues that the ALJ erred by failing to provide proper rationale for
discounting plaintiff's subjecte complaints and credibilityfECF No. 15-1 at 20-24.

In evaluating whether subjectivcomplaints are credible gl®LJ should first consider
objective medical evidence and then consider other facBumsnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991) (en banc). If there is ohjeximedical evidence afnpairment, the ALJ may
then consider the nature of the symptomgeltke including aggraviaig factors, medication,
treatment and funainal restrictions.See idat 345-47. The ALJ also may consider: (1) the
applicant’s reputation for truthfulness, priocamsistent statements other inconsistent
testimony, (2) unexplained or inadequately explhifadiure to seek treatment or to follow a
prescribed course of treatment, dBYithe applicant’s daily activitiesSmolen80 F.3d at 1284.
Work records, physician and third party testimohgwt nature, severity and effect of sympton
and inconsistencies between testimony and conduct also may be relaghhi.. Soc. Sec.
Admin, 119 F.3d 789, 792 (9th Cir. 1997). A failure to seek treatment for an allegedly
debilitating medical problem may be a valid coesadion by the ALJ in determining whether t

alleged associated pain is not grsficant nonexertional impairmengee Flaten v. Secretary of
10
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HHS, 44 F.3d 1453, 1464 (9th Cir. 1995). The ALJ may rely, in part, on his or her own
observationssee Quang Van Han v. Bowé82 F.2d 1453, 1458 (9th Cir. 1989), which cann
substitute for medical diagnosidlarcia v. Sullivan 900 F.2d 172, 177 n. 6 (9th Cir. 1990).
“Without affirmative evidence showing thattlelaimant is malingeng, the Commissioner’s
reasons for rejecting the claimant’stiemony must be clear and convincingforgan 169 F.3d
at 599.

Plaintiff testified that she worked in childesfor three years, but stopped working whe
the mother of the children she cafedwas laid off. AR 76-77. As for her impairments, plain
testified that she requires assistance to gevbloied, bathe, cledmerself after using the
bathroom, and put on her shodg. at 77, 82. She stated thaestannot walk half a block
without “gasping for air,” or reach below herstaand has falling spells, bladder and bowel
control issues, frequent shaess of breath, difficultly walkig and talking, and depression, but
admitted that she has not received any kind of treatment for deprekkiah77-80. Plaintiff
also testified that she takes one to oneahdlf hour naps three to four times per day,
experiences swelling in her haralsd feet about four times aek, and gets boils on her arms,
breasts, and lower stomacldl. at 83.

The ALJ did not find plaintiff's “statemestregarding her pain and other symptoms
particularly convincing or creble.” AR 23. The ALJ provide several specific reasons for
reaching this conclusion. First, the ALJ found thlaintiff's allegations were inconsistent with
her previous admissiongd. at 23-25;See Smoler80 F.3d at 1284 (an ALJ may rely on
inconsistent testimony in assessaglaimant’s credibility). Spefically, the ALJ noted that at &
hearing related to her previoapplication for SSI benefits, ptdiff reported that she no longer
went shoppind,yet in August 2011 she told Dr. Kalman that she did her own shoplgingt 24,
96, 439. The ALJ also noted that in plaingfExertional Activities Qestionnaire, plaintiff

indicated she could not walk “amlystance” or clean her housed. at 240-241. However, Dr.

% The transcript from the hearing held itet®n to plaintiff's prior application for SSI
benefits was included in the adminisiva record filedn this action. SeeAR 32-70. At the prio
hearing plaintiff did not explicitlystate that she no longer goésggping. Instead, she stated th
she only leaves the house to go to the chuBded. at 66-67.

11
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Kalman noted that plaintiff reported being atdeclean her house, shop, cook, and manage her

own transportationld. at 439.

Further, the ALJ noted inconsistencies iaipliff's statements as to why she stopped
working. Id. at 24. Plaintiff reported to Dr. Kalmdhat she stopped working because she w43
“overwhelmed emotionally.d. at 437. However, at thdarch 7, 2012 hearing and in her
Disability Report, plaintiff stated she stoppedrking because the mother of the children she
cared for lost her jobld. at 77, 220. Thus, as noted by theJAilt appears plaintiff's “original
onset date corresponds not to when she becameeuioalsbrk due to disability, but because th
children she was watching moved awayd’ at 24. The ALJ logically concluded that plaintiff’
statements “to the contrary indicate a detifie attempt to embellish the factsd*

The ALJ further found that plaintiff's allegatiomsere not credible because they were |

supported by objective medical evidence. WhiteALJ may not rely solely on a lack of

objective medical evidence to support an adverselzliegdfinding, it is a rdevant consideration.

See Moisa v. Barnhar867 F.3d 882, 885 (9th Cir. 2004)prgan, 169 F.3d at 595. As for paif
plaintiff often reported to hgyhysicians that she was in narpar demonstrated no acute
distress. AR 304, 328, 396, 415, 452, 458, 463. The ALJ noted an instance when plaintif
reported pain at a seven out afi te Dr. Bui, but observed thplaintiff reported no pain to her
OB-GYN on the same dayd. at 461-463. Plaintiff also tegefl that she required a walker, bt

was observed by several sources taimdulatory and have a normal gdi. at 358, 376, 436.

* The ALJ also observed thatfitaintiff's prior applicatiorfor disability benefits, she
stated that she stopped working because odlisabling condition. Plaintiff argues that the AL.
should not have relied on plaintiff's statement frioen original disability application as it is not
in the instant record. The court agrees thatis not appropriate tolyeon evidence not in the
record and finds that the statemt purportedly from plaintiff's aginal disability application
cannot constitute clear and convincing reasowlierediting plaintiff’ssubjective complaints.
However, such erroneous reliance here was harmless. The ALJ specifically addressed sg
other inconsistent statements made by plaimtithe instant recordna gave other clear and
convincing reasons for discreditingapitiff’'s subjective complaintsSee Curry v. Sullivgrd25
F.2d 1127, 1129 (9th Cir. 1990) (harmless error anafygiicable in judial review of social
security casestout v. Comm’r of Soc. Sec. Adm#b4 F.3d 1050, 1055 (9th Cir. 2006)
(holding that a court may affirm an ALJ’s deoisi“‘under the rubric diarmless error where the
mistake was nonprejudicial to the claimantroglevant to the All's ultimate disability
conclusion.”).
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In fact, treatment notes indicdteat plaintiff was prescribed a walker to “encourage her with
mobilization,” not because it was necessary for ambulatdrat 459. The ALJ reasonably
concluded that the lack of @gtive medical evidence does nopport plaintiff's allegations of
pain or need for a walker.

Finally, the ALJ discredited gintiff's subjective complats because she failed to
consistently take hdrypertension medicationd. at 24. An ALJ is permitted to consider an
unexplained or inadequate explanation for failing to follow a prescribed course of treatmer
assessing a plaintiff's credibilityMolina v. Astrue674 F.3d 1104, 1112 (9th Cir. 21018¢e
Fair v. Bowen 885 F.2d 597, 603 (9th Cir. 1989) (holdingttivhere a claimant complains of
disabling pain but fails to seek treatment, or fanl$éollow prescribed treatment, an ALJ may u
such failure as a basis for finding the comglaimjust or exaggeratedWhen plaintiff was
hospitalized in May 2010, her blood pressure #2104, but it was noted that she had not b
taking her prescribed hygension medication for the past yele to lack of insurance. AR 30
305. When plaintiff consistently took hieypertension medication, her blood pressure went
down to 160/102 in June 2010 and 142/78 in July 20d0at 413, 416. The ALJ noted that
plaintiff’'s blood pressure was elevated2@0/80 on November 23, 201lpwever, at that time
she was not taking the pres@tbdose of medication and reéd to change medicationkl. at
395-397. By April 2011, after plaintiff resumé&aking the correct dosagf medication, her
blood pressure was down to 132/9@. at 450. The medical recod&monstrates that the
elevations in plaintiff's blooghressure correlate with heiltae to follow her prescribed
treatment plan. Thus, the ALJ properly discredpkintiff's subjective complaints for failure tq
comply with her prescribed treatment plan.

Contrary to plaintiff's ontention, the ALJ provided numerous clear and convincing
reasons for discrediting plaiffts subjective complaints, eachorted by substéial evidence
in the record. Accordingly, the ALJ did netr in assessing pldiff's credibility.

D. The ALJ Failed to Account for HBwn Finings of Moderate Impairments

Plaintiff further argues that the ALJ erredassessing her RFC by failing to fully accou

for his own finding of moderate limitations in a@ntration, persistence, or pace. (“RFC”). E
13
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No. 15-1 at 24-27. At step-three of the sequéptiacess, the ALJ found that plaintiff had

moderate difficulties in maintaining concentratipersistence, or pace. AR 19. The ALJ's RF

determination, however, did not include any mental limitatid®®ese idat 20. Plaintiff argues
that the RFC of light work fails to account fihe ALJ’s finding thaplaintiff has moderate

difficulties with concentration, persistee, or pace. ECF No. 15-1 at 24-27.

Defendant first argues that “[b]Jased upon theraleecord in this case, the ALJ’s finding

of no mental functional limitabns was reasonable.” ECF N at 12. Defendant’s argument
ignores the ALJ’s own findings. The ALJ didt conclude that pintiff has no mental
impairments. Rather, the ALJ explicitly found that plaintiff had “moderate difficulties in

maintaining concentration, persistence and paédl”’19. Despite this finding, the ALJ's RFC

determination did not include any mental limitatiohd. at 20. Furthermore, the ALJ’s decisign

provides no explanation for whys own finding of moderate ipairments in concentration,
persistence, or pace was not included in the R&€2 id at 20-25.
Apparently aware of the incongruity beten the RFC and the ALJ’s own finding of

moderate mental impairments, the Commissidmeher argues that any error in failing to

J
@)

include in the RFC moderate impairments@meentration, persistence, and pace was harmigss,

as all the jobs identified by the ALJ agptfive were unskilled. ECF No. 16 at 13. The

Commissioner’s argument relies o tNinth Circuit’s holding irStubbs-Danielson v. Astrue

539 F.3d 1169, 1175 (9th Cir. 2008). ECF No. 16 atihihat case, the Ninth Circuit held that

“an ALJ’s assessment of a claimant adequatgtyucas restrictions fated to concentration,
persistence, and pace where the assessment istenhsigh restrictiongdentified in the medica
testimony.” See idat 1174. The medical testomy relied upon by the ALJ i8tubbs—Danielson
found that the plaintiff retainetthe ability to perform simple sks notwithstanding some evidern
that the plaintiff had deciencies in paceld.

However, the Ninth Circuit has held, in an unpublished caseSthbbs—Danielsois not
applicable to cases where the evidence astad that the plairitihas restriction in
concentration, persistence, or pa8gink v. Comm’r Soc. Sec. AdmiB43 F. App’x 211, 212

(9th Cir. 2009) (“The medical testimony 8tubbs—Danielsqrhowever, did not establish any
14
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limitations in concentration, persistence, ocgaHere, in contrast, the medical evidence
establishes, as the ALJ acceptibet Brink does have difficultiesith concentration, persistenc
or pace.Stubbs—Danielsqrtherefore, is inapposite.”).

In the present case, the ALJ found that élvidence establishes that plaintiff has
“moderate difficulties in maintaining concentaat, persistence and pace.” AR 19. The ALJ’s
RFC assessment therefore should have incllihghtions consistent with this findingSee
Lubin v. Comm’r Soc. Sec. Admi&07 F. App’x 709, 712 (9th Cir.2013) (“Although the ALJ
found that Lubin suffered moderate difficulties inimtaining concentration, persistence, or pg
the ALJ erred by not including this limitation inetihesidual functional capacity determination
in the hypothetical question to the vocational ekpe. . “Limiting Lubin ‘to one to three step
tasks due to pain and prescription drug/mangpuse’ did not capture the limitation in
concentration, persistence, or pace found byAthe”). Furthermore, the ALJ’s failure to
include such limitations was not harmless, asgl&no indication that plaintiff retained the
ability to perform unskilled work despite hagi moderate difficultiegn concentration,
persistence and pac8eeluarez v. Colvin2014 U.S. Dist. LEXIS 37745, at *24 (C.D. Cal.
March 20, 2014) (since the ALJ expressivyiid moderate limitations in concentration,
persistence, and pace, “the ALJ's RFC deteatiom should have included not only the limitati
to unskilled work, but also a moderate limitationrmaintaining concerdition, persistence, and
pace.”).

The ALJ expressly found that plainttiad moderate impairments maintaining
concentration, persistence, and pace, butdadeaccount for his owfindings in assessing
plaintiff s RFC. In light of the ALJ’s own fidings, the court cannot firtdat plaintiff's RFC is
complete and therefore must remand the &@sirther consideratin of plaintiff's RFC?

1
1

> Because the court finds that remand is reamgsfor further consideration of plaintiff's
RFC, the court need not address plaintiff's angat that the ALJ relied upon VE testimony tha
did not accurately reflect her RFC.
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V.  CONCLUSION

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for ssnmary judgment is granted,

2. The Commissioner’s cross-matitor summary judgment is denied;

3. The matter is remanded for further coasidion consistent with this order; and

4. The Clerk is directed to enjeadgment in plaintiff's favor.

DATED:

March 25, 2015.
W?’ (2//&/}%_\

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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