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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DANNY R. GARCIA, No. 2:13-cv-1952 JAM AC P
Plaintiff,
V. FINDINGS AND RECOMMENDATIONS

C/O HEATH, et al.,

Defendants.

l. Introduction

Plaintiff Danny Garcia is a ate prisoner under the custodytioé California Department
of Corrections and Rehabilitation (CDCR), cunttg incarcerated at the Correctional Training
Facility in Soledad, who proceeds pro se and iméopauperis with this civil rights action filed
pursuant to 42 U.S.C. § 1983. This action peats on plaintiff's First Amended Complaint
(FAC), filed on September 9, 2014See ECF No. 17.

Upon screening the FAC pursuant to thedrikitigation Reform Act (PLRA), 28 U.S.Q.

1 Unless otherwise noted, patitier’s filing dates referencéerein are based on the prison
mailbox rule, pursuant to which a douent is deemed served or filed on the date a prisoner
the document (or signs the proof of service,téfpand gives it to prison officials for mailing.
See Houston v. Lack, 487 U.S. 266 (1988) (estaibigsprison mailbox rule); Campbell v. Hen
614 F.3d 1056, 1059 (9th Cir. 2010) (applying the maillubex to both state and federal filings
by prisoners).
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1915A(a), this court found the ajjations therein sufficient toate cognizable retaliation claims

against the following six defendant&. Heath, E. Bradley, V. Vallery, M. Torres, L.T. Perez,
and M. Mendoza. See ECF No. 18. Preggmthding is a motion for summary judgment,
premised on the alleged failure of plaintiffamhaust his administraBwemedies, filed by all
defendants except Mendoza. See ECF No. 56 matter is referred to the undersigned Unit
States Magistrate Judge pursuemn28 U.S.C. § 636(b)(1)(B) and Local Rule 302(c). For the
reasons that follow, this court recommends ttefendants’ motion feummary judgment be
granted.

Il. Background

In the FAC, plaintiff alleges that defendaviendoza harassed and intimidated plaintiff
based on his commitment offense, and incitedatiner defendants to do the same. Plaintiff
alleges that each of the defendants “took adverien against plaintifby subjecting him to

repeated and frequent cell searches, armhing, scattering, stepping on, confiscating, and

destroying plaintiff's personal propg.” FAC, { 28. Plaintiff Heges that defendants took these

adverse actions because of plaintiff's “sever@dss@nd the complaint he made to the sergeant,”

defendants’ “immediate supervisbrid. at § 30. Plaintiff allges that “[d]efendants’ adverse
actions, individually and sevenrgllagainst plaintiff were calcuked to dissuade, discourage,
prevent, and chill plaintiff's exercis# his First Amendment rights.”_Id.

Defendants answered the complaint on March 17, 2015. ECF No. 22. Discovery
proceeded through August 28, 2F1LECF No. 30. On Augt 28, 2015, five defendants —
defendants Heath, Bradley, Vallery, Tari@nd Perez — filed the pending motimseeking
summary judgment on the ground tp&intiff failed to exhaust Biadministrative remedies on
his retaliation claims againgtem. ECF No. 41. Plaintiffléd an opposition, ECF No. 46, and
i

2 The court denied the parties’ respectivguists to extend the daeery deadline pending a
decision on defendants’ moti for summary judgmentSee ECF Nos.48, 49, 61, 66.

% The court vacated defendants’ earlier-filectiorofor summary judgment to permit plaintiff an

opportunity to prepare and file adequate opposition. See ECF No. 55.
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defendants filed a reply, ECF N®7. Thereafter, with the aat’s authorization, ECF No. 49,
plaintiff filed a surreply, ECF No. 50.

Ill. Legal Standards

A. Leqgal Standards for Exhausting Administrative Remedies

“The Prison Litigation Reform Act of 1995I(RA) mandates that an inmate exhaust
‘such administrative remedies as are awddabefore bringing suto challenge prison
conditions.” Ross v. Blake, 136 S. Ct. 185854-55 (June 6, 2016) (quoting 42 U.S.C. §
1997e(a)). “There is no question that exhausis mandatory under the PLRA[.]”_Jones v.
Bock, 549 U.S. 199, 211 (2007) (citation omittede(@ with approval in Ross, 136 S. Ct. at
1856). The exhaustion requirement is based omtpertant policy concern that prison official

should have “an opportunity to rége disputes concerning the egise of their responsibilities

before being haled into court.”_Jones, 549 .lat 204. The “exhaustion requirement does not

allow a prisoner to file a complaint addregsnon-exhausted claims.” Rhodes v. Robinson, ¢

F.3d 1002, 1004 (9th Cir. 2010); McKinney v. Carey, 311 F.3d 1198, 1199 (9th Cir. 2002)

curiam) (“a prisoner does not comply with [tehaustion] requirement by exhausting availabje

remedies during the courséthe litigation”).

Regardless of the relief sought, a prisoner mpussue an appeal through all levels of a
prison’s grievance process as long as some renaeayins available. “The obligation to exhal
‘available’ remedies persists as longsage remedy remains ‘available Once that is no longer
the case, then there are no ‘remedies . . . available,” and the prisoner need not further pur

grievance.”_Brown v. Valoff, 422 F.3d 926, 935 (@in. 2005) (original emphasis) (citing Boot}

v. Churner, 532 U.S. 731, 739 (2001)). “The dityit to 8 1997e(a)’s mandate is the one bak
into its text: An inmate need exhaust only sadministrative remediess are ‘available.”
Ross, 136 S. Ct. at 1862.

Thus, “an inmate is requirgd exhaust those, but only tlegrievance procedures that
are ‘capable of use’ to obtaisome relief for the action compteed of.” Ross, 136 S. Ct. at
1859 (quoting Booth, 532 U.S. at 738). The Sugré€urt has clarified that there are only

“three kinds of circumstances in which anmaxistrative remedy, although officially on the
3
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books, is not capable of use to obtain relief.”s®a@t 1859. These circumstances are as follg
(1) the “administrative procedure .. operates as a simple desad — with officers unable or

consistently unwilling to provide any relief togrgeved inmates;” (2) the “administrative sche
.. . [is] so opaque that it becomes, practicallyadng, incapable of use . . . so that no ordinat

prisoner can make sense of whatemands;” and (3) “prison admatiators thwart inmates fron

WS:

ne

y

N

taking advantage of a grievance process througthmation, misrepresentation, or intimidation.”

Id. at 1859-60 (citations omitted). Otheaththese circumstances demonstrating the
unavailability of an administrative remedyetmandatory language of 42 U.S.C. § 1997e(a)
“foreclose[es] judicial discretion,” which “meaascourt may not excuse a failure to exhaust,
even to take [special] circumstanceiaccount.”_Ross, 136 S. Ct. at 1856-57.

The PLRA also requires that prisoners gnlgrieving their appeal, adhere to CDCR’s

“critical procedural rules.”_Woodford v.dd, 548 U.S. 81, 91 (2006). “[I]t is the prison’s

requirements, and not the PLRA, that defirellbundaries of proper existion.” Jones, 549 al
218. In 2012, when plaintiff filed his relevagevance, CDCR regulations required, as now,
that the prisoner “list all stafhember(s) involved and describeithinvolvement in the issue.”

Cal. Code Regs. tit. 15, § 3084.2(a)(3).isTihstruction further provides, id.:

To assist in the identification of staff members, the inmate or
parolee shall include the staff member’s last name, first initial, title
or position, if known, and thelates of the staff member’s
involvement in the issue under aab. If the inmate or parolee
does not have the requested idgmg information about the staff
member(s), he or she shall prozidny other available information
that would assist the appealgsoecdinator in mking a reasonable
attempt to identify the staff member(s) in question.

In addition, prisoners are directeml“state all fact known and available to him[] regarding the
issue being appealed[.]”_Id. § 3084.2(a)(4).

In 2012, as now, an appeal could be “rejected’several reasons, including the failure
submit an appeal “on the departmentally appragueal forms,” or “aan inappropriate level
bypassing required lower level(s) eview.” Id. § 3084.6(b)(14)16). An appeal can also be
“cancelled” for several reasons, inding “[tlhe inmate . . . continggo submit a rejected appe:

while disregarding appeal staffsevious instructions to correttte appeal,” and the “[tjime
4
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limits for submitting the appeal are exceedgdn though the inmate or parolee had the
opportunity to submit within & prescribed time constrasit Id., § 3084.6(c)(3), (4).

The Ninth Circuit Court of Appeals recently heltéat if a prisoner iés to comply with a
prison’s procedural requirementspursuing his appeal but prisofficials address the merits of
the appeal nevertheless, then the prisonéeésned to have exhausted his available

administrative remedies. See Reyes v. Smith, 810 F. 3d 654 (9th Cir. Jan. 12, 2016). “[I]f

officials ignore the procedural problem and reraléecision on the merits of the grievance at
each available step of the administrativecpss,” then the prisoner has exhausted “such
administrative remedies as are dafalie” under the PLRA. Id. at 658.

Failure to exhaust administrative remediegnsffirmative defense that must be raised

defendants and proven on a motion for sunymatgment. _See Albino v. Baca, 747 F.3d 116

1172 (9th Cir. 2014), cert. denied submdscott v. Albino, 135 S. Ct. 403 (2014).

B. Legal Standards for Summary Judgment

The Ninth Circuit has laid out the analytiegdproach to be takday district courts in

prisol

by

assessing the merits of a motion for summarynuelyt based on the alleged failure of a prisoner

to exhaust his administrative remedies. Adaeth in Albino, 747 F.3d at 1172 (citation and

internal quotations omitted):

[T]he defendant’s burden is to prove that there was an available
administrative remedy, and thatetiprisoner did not exhaust that
available remedy. . . . Once the defant has carried that burden,
the prisoner has the burden of progue. That is, the burden shifts

to the prisoner to come forward with evidence showing that there is
something in his particular case that made the existing and
generally available administrativemedies effectively unavailable

to him. However, . . . the ultimaburden of proof remains with the
defendant.

Summary judgment is appropriate whenniaving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.” _Nuimsg Home Pension Fund, Local 14

v. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk
5
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this by “citing to particular parts of matesah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogagmswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissible evidemsapport the fact.” Fed. R. Civ. P. 56
©@D)A), (B).

When the non-moving party bears the burdepro6f at trial, “the moving party need
only prove that there is an absence of ewigeio support the nonmovimarty’s case.”_Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

ng

Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,

against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party’s casedeon which that party will bear thoeirden of proof at trial. See
Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element g
nonmoving party’s case necessariyders all other facts imneaial.” 1d. In such a
circumstance, summary judgment should be grantedpfsy as whatever isefore the district
court demonstrates that the stamidi@r entry of summary judgment is satisfied.”_Id. at 323.
If the moving party meets its initial respdmity, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact@aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 h%4, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Moreover, “[a] [p]laintif's verified complaint

may be considered as an affidavit in oppositioaummary judgment if it is based on persona

knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 112

1132 n.14 (9th Cir. 2000) (en baric).

* In addition, in considering a dispositive tiom or opposition thereto ithe case of a pro se
(continued...)
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The opposing party must demonstrate that theifie@bntention is material, i.e., a fact that

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnw, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugeemiine, i.e., the @ence is such that a

reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Computefrs,

Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establithe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U .S. at 587 (citations omitted).
In evaluating the evidence to determine whethere is a genuine isswf fact,” the court

draws “all reasonable inferencagpported by the evidence in favor of the non-moving party.|

Walls v. Central Costa County dmsit Authority, 653 F.3d 963, 966 (9th Cir. 2011) (per curiam).
It is the opposing party’s obligjan to produce a factual prediedtom which the inference may

be drawn._See Richards v. Nielsen Freighes, 602 F. Supp. 1224, 1244-45 (E.D. Cal. 198p),

aff'd, 810 F.2d 898, 902 (9th Cir. 1987). Finattydemonstrate a genuine issue, the opposing
party “must do more than simply show that thersome metaphysical doubt as to the material

facts. . . . Where the record takeesha whole could not lead a ratibtvéer of fact to find for the

plaintiff, the court does not require formal auttiesttion of the exhibitattached to plaintiff’s
verified complaint or opposition. See Feas. Goodale, 342 F.3d 1032, 1036 (9th Cir. 2003)
(evidence which could be maddmissible at trial may be cadsered on summarjudgment);
see also Aholelei v. Hawaii Dept. of RglSafety, 220 Fed. Appx. 670, 672 (9th Cir. 2007)
(district court abused its dis¢i@n in not consideng plaintiff's evidence at summary judgment
“which consisted primarily of litigation and administrative documents involving another prigon
and letters from other prisoners” which evidenoald be made admisde at trial through the
other inmates’ testimony at trial); see Ni@hcuit Rule 36-3 ¢npublished Ninth Circuit
decisions may be cited not for precedent bumdicate how the Court of Appeals may apply
existing precedent).
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nonmoving party, there is no ‘gemei issue for trial.””_Matsusta, 475 U.S. at 587 (citation
omitted).

In applying these rules, district countsist “construe liberally motion papers and
pleadings filed by pro se inmates and ... a\ap@lying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20H@Wwever, “[if] a party fails to properly

support an assertion of fact or fails to propeadidress another partyassertion of fact, as
required by Rule 56(c), the court yna. . consider the fact ungisted for purposes of the motion
...." Fed. R. Civ. P. 56(e)(2).

If a court concludes thatpisoner failed to exhaust hisalable administrative remedies,

the proper remedy is dismissal without prejudi€ee Jones, 549 U.S. at 223-24; Lira v. Herrera,

427 F.3d 1164, 1175-76 (9th Cir. 2005).

IV. Undisputed Facts

The court finds the following facts undisputed by the parties:
e At all relevant times, plaintiff was aiponer in the custgdof CDCR. From

December 10, 2011 to May 2013, plaintiff was inceated at Mule Creek State Prison (MCSR).

N

Thereafter he was transferred to the Correctidraining Facility, where he remains today.
¢ During the relevant period, defendantsath, Bradley and Torres were employed hy
CDCR as correctional officers at MCSP.

e During the relevant period, defendantdewas initially employed by CDCR as a
Facilities Lieutenant at MCSP; in Noveent2012, Perez became a Health Care Access
Lieutenant at MCSP.

e During the relevant period, defendadllery was employed by CDCR as a
correctional officer at MCSP; in July 2013, sy was transferred to another facility.

e During the relevant period, plaintiff sulited two administrative appeals at MCSP

> These facts are based on defendants’ statement of undisputed facts, ECF No. 56-3, deglaratic

and exhibits, ECF Nos. 56-4 and 56-5, andaevof plaintiff's verified FAC, ECF No. 17,
opposition and authorized surreply, ECF Nos. 64,aintiff has not filed a declaration, and
neither of his responsive documents are verified.

8
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that were accepted and adjudicated at the Tlexekl of Review._See Decl. of M. Voong, Actin]
Chief of CDCR'’s Office of Appeals (Voong DeglY 7-9, Exs. 2-3 (ECF No. 56-6 at 1-50).

e The first appeal, Appeal Log No. MCSR11-00107, reflected plaintiff's challenge
a Rules Violation Report (RVR) issued agaimsn on November 26, 2010, relating to a fight

between plaintiff and his cellmate. This appdidinot address any of plaintiff's allegations

against defendants Mendoza, Heath, Bradleyle¥a Torres or Perez, see Voong Decl. T 9, Ex.

2; Decl. of M. Elorza, MCSPRppeals Coordinator (Elorza Decl.), 1 10-11, Ex. 2, and is
therefore not relevand the pending motion.

e The second fully exhausted appeal @wasignated staff complaint Appeal Log No.
MCSP-C-12-01396. Pursuant to that appealnpff alleged that defendant Mendoza was
causing plaintiff “personal discomfort that miaad to violence against me,” based on her
“personal dislike” of plaintiff due to his commient offense. Plaintiff also alleged that Mendc
had “enlisted the assistance of other officefsancontinued behaviorréferred to as Mendoza’
“co-conspirators.”_See ECF No. 60 at 47-8; BQF 56-4 at 36-9 (Elorza Decl., Ex. 3); ECF N
56-5 at 28-31 (Voong Decl., Ex. 3).

e In addition to these two fully exhaustedpapls, during the rekant period plaintiff
submitted six appeals that were screened ditsttLevel Review._See ECF No. 56-4 at 4, 7,
52-63 (Elorza Decl., T 12, Exs. 1, 4-9). Of these six appeals, only MCSP-C-12-00665, sut
by plaintiff on December 13, 2011, is relevant to hasnak against some of the defendants in
case> This appeal challenges thegedly retaliatory searche$plaintiff's cell by defendants
Heath and Bradley, at the directionMéndoza._See ECF No. 60 at 30-1.

 During the relevant period, and subjexpossible computer system errbpaintiff

® The other five appeals screened out at FirseL.avhich are not releva to the instant case,
are: 1) Appeal Log No. MCSP-C-12-01548) Appeal Log No. MCSP-C-12-01986; (3)
Appeal Log No. MCSP-C-13-00558; (4) Appéalg No. MCSP-C-13-00941; and (5) Appeal
Log No. MCSP-C-13-01013.

" MCSP Appeals Coordinator M. Elorza has démiat length the short-term problems with
CDCR'’s computer system, viz., the Inmatefiteg Appeals Tracking System (IATS). See EC
No. 56-4 at 2-5 (Elorza Decl. {1 5, 7-8). Dughese errors, it appeathat any appeal of
plaintiff's submitted or processed betwegeptember 19, 2014 and March 3, 2015 may not h
(continued...)
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did not submit any additional appsat MCSP; nor did he submityaappeal alleging that a prigr
appeal was canceled by the MCSffice of Appeals, or by anydividual Appeals Coordinator.
See ECF No. 56-4 at 3-5 (Elorza Decl. 1 7-8, 15-6).
V. Analysis
A. Framework

Applying the analytical frameark set forth in Albino, defendants bear the initial burden

of demonstrating that plaintifiad an available administrativawedy to grieve his retaliation
claims against defendants Heath, Bradley, Vall€oyres and Perez, butahplaintiff did not
exhaust that remedy. See Albino, 747 F.3d at 1172.

Defendants rely on the fact that plaingihausted his retaliation claim against Mendoza

v

through MCSP’s administrative grievance processotdend that this po@ss was also availablg
for plaintiff to exhaust his retad retaliation claims against themaining defendants. Plaintiff
does not refute that he exhausted Apheal No. MCSP-C-12-01396 as to defendant Mendoza,
but asserts that his attemptstdiaust his claims against théet defendants were thwarted by
prison officials. These statements, together pi#mtiff's verified statement on the face of the
operative FAC that he exhausted his admintisgaemedies before commencing this action, see
FAC, ECF No. 17 at 2, support a finding tMESP’s administrativappeals process was
generally available to plaintiff to pursue his regibn claims against all of the defendants.

The burden now shifts to plaintiff “to confierward with evidence showing that there is
something in his particular case that madeedkisting and generally available administrative
remedies effectively unavailable to him.” Albino, 747 F.3d at 1166.

Plaintiff asserts that MCSP’s administratreenedies were effectively unavailable to
exhaust his claims against the other defendants begaison officials: (1) improperly rejectec

plaintiff's attempts to exhaust his first appeal against the moving defendants, Appeal Log INo.

been included in this review. However, becapisintiff commenced this action in September
2013, and plaintiff does not contest defendaatsount of the administrative processing of
plaintiff's two relevant appealshe IATS problems do not appéarbe relevant to the matters
currently before this court.

10
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MCSP-C-12-00665; and (2) improperbniored plaintiff's efforts tanclude all of the defendant
in his Appeal Log No. MCSP-C-12-01396. Pldintontends generally that prison officials
failed to properly process his appeals, and fabetieet their responsiliif to assist him in
identifying the additional defendants, ther@®nying him “process” and “due process.”
Plaintiff’'s argumentsas framed in his briefing, suggeise third circumstance recognizg
by the Supreme Court to support a finding thatisoprs administrative remedies are effective
unavailable when “prison admstrators thwart inmates frotaking advantage of a grievance
process through machination, misrepresentation, or intimiddtidtoss, 136 S. Ct. at 1860.
Defendants contend that no errors were madlee processing of either of plaintiff's
appeals. They also generally assert that “[p]lafhéittempts to mislead this Court by attaching

unsigned, and undated, Rights and RespditgiBtatements [staff complaintS]to support his

\"2

d
y

argument that he tried to exhaust his adstiative remedies with Appeals MCSP-12-00665 and

MCSP-12-011396." ECF No. 63 at 3.

8 Plaintiff's arguments do not implicate either of the other two bases for excusing exhaust
under the Supreme Court’s decision in Ross, viat, tthe administrative pcedure “operates as
simple dead end — with officers unable or consistaunwilling to provide any relief to aggrieve
inmates,” or that the “administiae scheme . . . [is] so opagtlet it becomes, practically

speaking, incapable of use . . . so that no ordipaspner can make sense of what it demands

Ross, 136 S. Ct. at 1859.

® The court notes that a prisoner’s First Amendment right to petition the government for th
redress of grievances includes the right to priestailable prison administrative remedies. Se
e.g. Rhodes v. Robinson, 408 F.3d 559, 567 (9th Cir. 2096)vever, “[tlhere is no legitimate
claim of entitlement to a grievance procegliMann v. Adams, 855 F.2d 639, 640 (9th Cir.
1988), cert. denied, 488 U.S. 898 (1988). Becausenmrs are not entitled to prison grievanc
procedures as a matter of course, a claimphsbn officials failed tacomply with grievance
procedures or failed to resolagparticular grievance in a favorable manner is not cognizable
under section 1983. See e.q. Buckley v. BarRev, F.2d 494, 495 (8th Cir. 1993) (failure to
process plaintiff's grievances nattionable under Section 1983).

19" An administrative appeallaging misconduct by a correctiondficial must be accompanied
with a “staff complaint” (also known as a “citizeomplaint” or “civilian complaint”) signed by

the prisoner._See Cal. Code Regs. tit.813084.9(i)(1) (“Any appeal alleging misconduct by &

departmental peace officer as definedubsection 3291(b) shall be accompanied by the
subsection 3391(d) Rights and Responsibiligt&nent.”). The “Rights and Responsibilities
Statement” form (CDCR Form 1858) is authorized by California Penal Code § 148.6, as a
by Assembly Bill No. 1953, Chap. 99, SedJaly 25, 2016) (substituting “citizen” with
“civilian”).

11
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B. Appeal Log No. MCSP-C-12-00665

1. AdditionalFacts!

Signed by plaintiff on December 13, 2011, thigpeal alleges that on December 10, 20
defendants Bradley and Heathtla direction of Mendoza, conded a retaliatory search of
plaintiff's cell, confiscated items, and left hidlaa disarray. _See ECRo. 60 at 30-1. Plaintiff
alleged that “Mendoza lied to &dley[,] and Heath has always ddrer dirty work.” 1d. at 31.
Plaintiff requested that the app&a immediately directed to theditenant and that such refer
“be prompt so that | may contact the Inspector General ASARS” Plaintiff has submitted to
this court copies of five staff complaints whicé alleges he attachedttos appeal. See ECF

No. 60 at 32-6. The first ane@cond staff complaints weregsied by plaintiff on December 13,

2011, while the remaining three complaints wagwned by plaintiff on June 19, 2012. None of

these staff complaints identify tiodficial to whom it is directedand none bear the signature of

receiving staff member._lId.

' To analyze plaintiff's challenges to the adrsirative processing of Hotelevant appeals, the

court has drawn additional facts from the pattexhibits which are deemed undisputed for
purposes of addressing the instant motion.

The court also notes that plaintiff has submitted additional evidence in opposition tg
defendants’ motion for sumamy judgment that the court findsetevant. This evidence include
the following:

¢ Miscellaneous partial appealsiin 2007 and 2008. See ECF No. 60 at 150+
(Pl. Ex. G).

¢ Another unrelated appeal, preparethatCorrectional Training Facility, signe
on October 20, 2014, and file-stamped “reedl’ on October 28, 2014. See ECF No. ¢

11,
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at 135-49 (PI. Ex. F). Pursuant to thjgpeal, Appeal Log. No. CTF-S-14-01858, plaintiff

challenged the allegedly harassing conduct afectional officer Valadez. Plaintiff has
submitted a copy of the January 1, 2015 Second Level Response, which “partially
granted” plaintiff's appeal on the ground tlaatt inquiry into hisllegations had been
conducted, but concluded that “[s]taff did madlate CDCR policy with respect to the
issues raised.” ld. at 140-41.
¢ Reference to an appeal plaintiff sutied at Centinella State Prison, but “ne\
received any acknowledgement” and latarted “that the prison[’]s Inmate Appeals
Tracking System (IATS) crashed and lost dataCF No. 60 at 2-3. No date or subjec
matter for this appeal is noted. Nevertlsleas earlier noted,esa.7, supra, it appears
that any data lost in the IATS craslopessed between September 19, 2014 and Mard
2015 did not impact plaintiff's appeals in this action.
12 plaintiff has submitted a copy of an April 9, 2012 letter addressed to him from the Califg
Office of the Inspector General (OIG), which informed plaintiff that he needed to exhaust I
administrative remedies before resubmitting himiplaint” to the OIG._See ECF No. 60 at 15
(Pl. Ex. H).
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Documentation provided both bygohtiff and defendants indiced that this appeal was
submitted nearly five months after plaintiff signed it on December 13, 2011. The face of th
appeal bears date stamps aading that it was received day 4, 2012, and rejected on May 9
2012. ECF No. 60 at 30-1. These dates are consisith a notice direetd to plaintiff on May

9, 2012, informing him that his May 4, 2012 appeak rejected because not submitted on the

appropriate form, pursuant to Cal. Code Re¢)s1%5, 8 3084.6(b)(14) (authming rejection of an
appeal that is “not submitted .. on the departmentally approved appeal forms”). Id. at 38. A
handwritten notation on the notice indtes that plaintiff “[sJubmitted eopy of this appeal,” id.
(emphasis added); the formal notice informedmpitiithat his allegations “[m]ust be submitted
on anoriginal Appeal,” id. (emphasis added). Seal. Code Regs. tit. 15, § 3084.2(b) (“The
inmate . . . shall submit the signed origiapbeal forms and supporting documents"pPlaintiff
was also informed that “staff misconduct allégas cannot be combined with other issués,”
and that he needed to attach the sulyisst 9, 2012 notice to “your new CDCR 602 for your
staff allegation issue to suppgaur appeal time constraints> ECF No. 60 at 38.

Plaintiff timely resubmitted the appeah May 17, 2012. See ECF No. 60 at 37.

e

174

>>

However, the record does not indicate — and pfaotoes not aver — whether this appeal was the

original, whether it included thday 9, 2012 notice to “support [hiappeal time constraints,” or

whether plaintiff proffered staff complaintgtivthe appeal. By notice issued June 7, 2012,
plaintiff was informed that the appeal wancelled because, “[y]Jou have not met the time

constraints to file an appeagarding 12/10/2011 celéarches.”_ld.; see also ECF No. 56-4 a

13 cal. Code Regs. tit. 15, § 3084.2(b) further jites: “If originals arenot available, copies
may be submitted with an explanation why the originals are not available. The appeals
coordinator shall have the discretion to reqtiest any submitted copy is verified by staff.”

14 See Cal. Code Regs. tit. 15, § 3084.9(i)(2) (&Wlan appeal is aquted alleging staff
misconduct that also includes any other issue(s), the appeals coorditiaatirae the appeal is
accepted as a staff complaint shall notify the inmatearolee that any other appeal issue(s)
only be appealed separately and thereforebragsion of those issues is required if the
intention is to seek resolution of such matters. . . .").

15 See Cal. Code Regs. tit. 15, § 3084.6(a)(@péal rejected pursutto Section 3084.6(b)
“may later be accepted if the reason noted for tjeetien is corrected and the appeal is returr
by the inmate . . . to the appeals coordinattinin 30 calendar daysf rejection”).

13
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61. The cancellation was made pursuant to Cal. Code Regs. tit. 15, § 3084.6(c)(4) (“Time
for submitting the appeal are exceeded evenghgou had the opportunity to submit within th
prescribed time constraints.”).

It appears that plaintiff theafter twice attempted to resuibhis appeal. On July 10,
2012, he was advised that his appeal documents submitted June 29, 2012 were being ret

him because the appeal had alrebedgn cancelled, ECF No. 60 at 28:

It has been determined that you are attempting to submit an appeal
that has been previously carledl Pursuant to CCR 3084.4 you

are advised that this is considered misuse or abuse of the appeals
process. Repeated violations may lead to your being placed on

appeal restriction agescribed in CCR 3084.4(q).

Similarly, on November 9, 2012, plaintiff wagsonmed by the CDCR Office of Appeals that it
conducted only Third Level Reviews, and thabjsat to the above-notegarning, it has “been
determined that you are attempting to submit an agpathas been previdysancelled.” _Id. a
29.

Plaintiff relies on the notices issd in response to this appéalassert that he was “deni

process a total of four times.” ECF No. 60 at 2. He contends that prison officials improper

rejected his attempts to exhaust this appeallering his administratvremedies effectively

unavailable._See generally, id. at 15-6.

2. Analysis

Before this court, plaintiff describes theopessing of this appé and its impact on his

decision to pursue Appeal Log No. MCSP-Ca1396 (discussed infra), as follows (sic):

[The appeal] states false allegations from Mendoza wich led to
Bradley to enter plaintiff's cell and take items wich led to informing
a Sgt. wich led to Heath to re-enter the cell and take personal
property and leave the céfl dissaray in retalteon. This is clearly
staff misconduct, but the appeal isssback statingt is not a cell
search complaint, it is a staff comipla then it's sent back with a
threat of appeal resttion if | do not stop s&ling appeals in. The
appeals coordinator (J.D. Lozano) improperly screened the 602
grievance. Prisoner officials marender administrative remedies
effectively unavailable by impperly screening a prisoner’s
grievances.

. ... Including more than one defendant (conspiracy) in an appeal
obviously meets more resistance. Petitioner tried two times to
enter an appeal with multiple staff involved. The first appeal, #12-

14
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00665-staff complaint was denied wdhthreat, plaintiff decided to
start another one naming only one staff member and only
mentioning the other staff membeas co-conspirators. Plaintiff
noticed that “now” it was excegd (#12-01396), this time excepted
with no notice of time constraints nmet or threats of restriction
appeal process. Obviously piaff was forced to abandon #12-
00665 and start another to enter (progederison officials erred in
the interpretation —of regulatmo wich decided plaintiff's
administrative appeaf.

ECF No. 60 at 16 (citatis and internal quotation marks omitted):
Plaintiff relies on Nunez v. Duncan, 59138 1217, 1224 (9th Cir. 2010), to contend th

this appeal was improperly rejected and carddily prison officials. However, Nunez is
inapposite. In that case, the Ninth Circuit higldt an inmate’s untimely exhaustion was excu
because he took “reasonable and appropriate stepdaust his [] clailmnd was precluded fror
exhausting, not through his own fault but by ¥Marden’s mistake” (the Warden relied on the
wrong program statement in denyiplgintiff's appeal)._ld. al224. The Court of Appeal held
that the Warden’s mistake rendered prisoner’s aditnative remedies “effectively unavailable
Id. at 1226.

In contrast, in the present case, plaintif§ sabmitted no evidencerdenstrating that his
appeal was rejected or cancelled due to the nasték prison official, e.g., in applying prison
regulations. Plaintiff's failure to submit exdce demonstrating that he complied with the
instructions set forth in the M, 2012 rejection notice rendamnssupported his challenge to th
June 7, 2012 cancellation. Without such evagerthis court is unable to examine the
appropriateness of the appeals coordinator’s construction of the newly submitted appeal g

challenge to the December 10, 2011 cell se@ather than a stafomplaint), and its

cancellation for failure to abide by time limitSee Cal. Code Regs. tit. 15, § 3084.8(b)(1) (“An

18 plaintiff also argues, ECF No. 60 at 20 (sic) (internal citations omitted):
These appeals coordinators (Lazano, Artis, Knipp) had erred in the
interpretation of appeals #1IM65 (staff complaint “not” cell
search complaint) wich left platiff no choice but to abandon #12-
0065 because of threats and ressardther and not being able to
name more than one staff membarthe first level of appeal (#12-
01396). Prison official erred in theterpretation of regulation wich
decided plaintiff’'s athinistrative appeal.

15
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inmate . . . must submit the appeal within 30 caleddss of . . . [tjhe ccurrence of the event of
decision being appealed”). In contrast to thiewsnstances in Nunez, plaintiff has failed to
demonstrate that Appeal Log No. MCSP-C-12-00&8S rejected or cancelled due the mistake
of a prison official.

Alternatively, plaintiff rdies on_McBride v. Lopez, 807 F.3d 982 (9th Cir. 2015), to

contend that he was deterred from pursipgeal Log No. MCSP-C-12-00665 by a threat of
retaliation from defendant Heatln McBride, the Ninth Circuibeld that a prisoner may be
excused from exhausting administrative remedidgtérred by a threat of retaliation from a

prison official. The court adopted the followi two-part test, McBride, 807 F.3d at 987:

To show that a threat ren@er the prison grievance system
unavailable, a prisoner must providebasis for the court to find
that he actually believed prisofffioials would retdiate against him

if he filed a grievance. If the igoner makes this showing, he must
then demonstrate that his belighs objectively reasonable. That
is, there must be some basis in the record for the district court to
conclude that a reasonable pner of ordinary firmness would
have believed that the prisorfficial’'s action communicated a
threat not to use the prison’sigyrance proceder and that the
threatened retaliation was of suifint severity to deter a reasonable
prisoner from filing a grievance.

Plaintiff alleged in Appeal Log No. M&P-C-12-00665 that Heath told him he had
searched plaintiff's cell, takems personal property and left tbell in disarray because plaintiff

“went to the Sergeant.” See ECF No. 60 atLl3(Rlaintiff now explais, id. at 15 (sic):

Heath verbally state[d] his reas for retaliation is because | had
told the Sgt. on them [Heath and Bradley]. This statement and his
actions of taking personal propemnd leaving the cell in dissary
after Bradley was just in there (wich Bradley did not take personal
property) is clearly a threat to vex ever tell on him (them) and to
instill fear to try to chill plaintiff from exerting his constitutional
rights.

Plaintiff contends that Heath*distruction (sic) oplaintiff's cell along with the taking of

personal items and quotes from C/O Heath” wdreeats” of retaliation under McBride that

prevented plaintiff from exhatisg this appeal._ld. at 13.
Plaintiff has presented no evidence to suppdirtding that he “actuéy believed prison
officials would retaliate againstriif he filed [or attempted taxbaust] a grievance.” McBride,

807 F.3d at 987. Plaintiff does radtege that the five-month dglan submitting his appeal aftef
16
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the subject cell search reflected Fear of retaliation from HeathHMoreover, after the appeal w
rejected, plaintiff attempted to submit it three more times. Thereafter, he submitted and
exhausted Appeal Log No. MCSP-C-12-01396, in which he sought to submit a staff compl
against defendant Heath and others. This semuef events does not support a reasonable
inference that plaintiff failed to exhausppeal Log No. MCSP-C-12-00665 because he “actu
believed” that Heath woulcktaliate against him.

Plaintiff next contends thdite was physically preventedfn exhausting this appeal dug
to the “continuous searches” of his cell. ECF No. 60 &aftlss assertion finds some general
support in plaintiff's cell search exhibits Appeal Log No. MCSP-C-12-01396 (and additiona
cell search receipts submitted to this cotirtyhich reflect that plaintiff's cell was repeatedly
searched during the relevant period, uigthg from December 13, 2011 (when plaintiff
completed and signed Appeal Log No. BIE-C-12-00665) to May 4, 2012 (when plaintiff
initially submitted this appea). However, pldintoes not rebut the reasonable inference thal
these “Standard Cell Search” receipts reflectin@inmate cell searches. More importantly,
plaintiff fails to explain how spefic cell searches, or a specifiass of cell searches, impaired
his ability to meet the requirements and dewsdliin exhausting this appeal, and thus has
submitted no evidence to support a direct conardietween the searches of his cell and his
failure to exhaust Appeal Log No. MCSP-C-12-00665.

For these several reasons, the court findsplaatiff has failed to submit any evidence
supporting a reasonable inferertioat his failure to exhatuéppeal Log No. MCSP-C-12-00665
was due to official threat, mistake or other misconduct, rendering plaintiff's administrative
remedies effectively unavailabl@herefore, plaintiff cannot relgn this appeal to demonstrate

that he exhausted his claims agaarsf of the defendants in this action.

17 plaintiff's exhibits submitted to the court inde copies of approximately fifty-five Standarc
Cell Search receiptgpanning the period June 2008 torih@013, including some of those

attached to plaintiff's Appeal Log No. MEP-C-12-01396. See ECF No. 60 at 77-133 (PI. EX.

E). Viewed in the light most favable to plaintiff, these receipéppear to reflect a spike in the

number of items confiscated from plaintiff'slicguring the period December 2011 to July 201p.

17
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C. Appeal Log No. MCSP-C-12-01396

1. Additional Facts

Pursuant to the only relevant appeal thatriff fully exhausted, Appeal Log No. MCSH
C-12-01396, plaintiff alleged thaefendant Mendoza was hssang plaintiff based on his
commitment offense, and enlisting the support of rotleerectional officers or “co-conspirators
Plaintiff alleged that Mendoza told him, “I rewed your file on the computer and | don’t like
your type.” ECF No. 60 at 48. The appeampteted by plaintiff on August 1, 2012, requests
that “C/O Mendoza . . . be sanctioned and retchimegard[ing] personal information kept withiy
inmates[’] Central Files.”_Idat 47. Plaintiff apparently atthed to this appeal a “staff

complaint” he completed against Mendoza argist 1, 2012, and eleven “Standard Cell Sea

receipts, spanning a seven-month period flx@cember 10, 2011 to July 22, 2012, intended to

support plaintiff's allegation of retaliory searches by the other defenddhtSee ECF No. 56-4
at 35, 40-50 (Elorza Decl., Ex. 3); ECF No. 56t34, 39-39 (Voong Decl., Ex. 3). However,
correctional official other than Menda was named in this appeal.

First Level Review of this appeal was bypaksand plaintiff was so informed by notice
dated August 22, 2012, which provided that “this asta notice to you that your appeal has b
sent to the above staff for SECOND levelp@sse.” ECF No. 60 at 48riginal emphasis).

18 These “Standard Cell Search” receipts dermatesthat the cell plaintiff shared with his
cellmate was searched on the following dates:

e December 10, 2011, by Bradley
December 10, 2011, by Heath
February 13, 2012, by Perez
April 4, 2012, by Vallery
May 9, 2012, by unnamed officer
June 2, 2012, by Torres and Bradley.
June 8, 2012, by Parciasepe
June 15, 2012, by Heath
June 16, 2012, by Bradley
July 5, 2012, by Vallery

e July 22, 2012 by Vallery
Most of these searches included confiscation of “excess state food,” particularly apples, b
jelly, cookies and graham crackers, as well agipsgeand empty plastic cainers. Plaintiff was
reminded to stop hoarding state food. Plairgiffeadphones and hot potre/@lso confiscated,
as well as a broken nail clippedtered razor blades and screvi®aintiff apparently made apple
pies, which he shared with HtaSee ECF No. 60 at 161.

18
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Plaintiff contends that “aftehe first level” review of tIs appeal, he attached five
additional staff complaints identifying the otl®re defendants challeeg by this action. See
ECF No. 60 at 2, 10 (“After plaintiff received battle 602 from First Level, plaintiff attached
five more citizen complaints. . . naming C/Osdth, Bradley, Torres, Vallery and Lt. Perez, a
re-submitted the 602 to the Second Level.”); see BICF No. 67 at 2. Plaintiff has submitted
copies of these additional staff complaints. EE& No. 60 at 56-61. The initial staff complai
against defendant Mendoza, was dated agriksi by plaintiff on August 1, 2012, then dated a
signed by defendant Correctional LieutenanP&.ez, as the “receiving officer,” on August 25
2012. 1d. at 56; ECF No. 56-435. The next staff complairdgainst defendant Heath, was
signed by plaintiff on December 13, 2011, but doedeat the signature of a receiving staff
member. ECF No. 60 at 57. Similarly, the niextr staff complaints, against defendants
Bradley, Torres, Perez and Vallery, were sighgglaintiff on June 19, 2012, but none bear th
signature of a receiving $tanember. _1d. at 58-61.

Plaintiff was interviewed by defendantrBe on August 25, 2012 (the date he signed
plaintiff's staff complaint against defendant M®za) pursuant to tifeecond Level Review of
this appeal, and defendants Heath and Vallery weestioned as witnesses. Id. at 50-1. The)
Second Level Decision, issued by MCSPritém William Knipp on September 2, 2012,
“partially granted” the appeal on the ground ttiet requested inquiry had been completed;

however, it was concluded that defendsiendoza had not violated CDCR polity.

19 The Second Level Decision provided in pertinent part, ECF No. 60 at 50:
Inmate Garcia . . . alleges that Correctional Officer M. Mendoza
acted unprofession[ally]. All issuasirelated to the allegation of
staff misconduct must be appedlseparately. . . . You do not
exhaust administrative remedies amy unrelated issue not covered
in this response or concerningyastaff member not identified by
you in this complaint. . . . You were interviewed on August 25,
2012, by Correctional Lieutenant Rerez and you reiterated your
concerns listed on the appeal .You appeal is Partially Granted in
that: The Appeal Inquiry is cortgie, has been reviewed and all
issues were adequately addrelsselhe following withesses were
guestioned: Correctional Offic&. Heath and Correctional Officer
V. Vallery. . . . Staff did not viaglte CDCR policy with respect to
one or more of the issues appealed . All staff personnel matters
are confidential imature. . . .

19
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In his statement seeking Third LéWeview, signed November 23, 20¥Dlaintiff

alleged:

Since August 25, 2012, | have begun to experience harassment
from inmate workers in my prest assignment. . . . CDCR Officer
Mendoza and co-conspirators knew or should know of the dangers.
If I am attacked and harmed, | place the blame on Mendoza and co-
conspirators. . . . | tried to @ect myself from any further
mistreatment by filing a 602 andntade the co-conspirators angry,
they have committed numerous crimes to get me to stop legal action
. . . [including] [h]arassment seasshand leaving inmates’ cells in
disarray. . . .

See ECF No. 56-4 at 32 (Elorza Decl., Ex.B}F No. 56-5 at 31 (Voong Decl., Ex. 3).

The Third Level Decision was issued onyi 2013, denying plaintiff's appeal based
a finding that the evidence continued to supgioe Second Level Desion that “CO Mendoza
did not violate departmental policy.” See EN®&. 60 at 45-6; ECF No. 56-4 at 27-8 (Elorza
Decl., Ex. 3); ECF No. 56-5 at 26-7 (Voong®., Ex. 3). The Third Level summary of
plaintiff's argument was limited to hilegations against defendant Mendbéza.

Plaintiff contends that prisoofficials reviewing this grievace thwarted his efforts to

exhaust his claims against the moving defendants.

20 After submitting his request for Third Level Review, plaintiff was twice informed that his
documentation was inadequate. On DecembgeP@12, plaintiff was informed that his appea
had been rejected because his request for Thirdl[Review did not include copies of his First
and Second Level Decision Letters. See ECF@9aat 54. On February 20, 2013, plaintiff wa
instructed to resubmit his appeethout including previously candetl appeal forms. Id. at 55,

L The Third Level Decision provides thdléwing summary of plaintiff's claim:
Appellant’s Argument: It is thappellant’s position that he has
been mistreated by Mule Creé&kate Prison (MCSP) Staff as a
result of his sexual misbehaviorroaction. The appellant contends
that in the latter pa of 2011, Correctional Officer (CO) M.
Mendoza caused him personal disdort. The appellant argues
that abuse from CO M. Mendoza cduiave led to violence as CO
Mendoza was attempting to enlist other COs in her dislike for sex
offenders. The appellant alsaiths that CO Mendoza specifically
stated, “I reviewed your file othe computer and | don't like your
type.” The appellant requests that CO Mendoza be retrained
regarding personal information located in inmate files and that he
receive monetary compensation tefa to this appeal issue.

See ECF No. 60 at 45; ECF No. 56-4 at 2loi#a Decl., Ex. 3); EE No. 56-5 at 26 (Voong

Decl., Ex. 3).

20
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2. Analysis

Plaintiff's primary contention ighat prison officials were tigly informed that his Appeal

Log No. MCSP-C-12-01396 challenged the conductlaiadefendants, but failed to facilitate
and/or thwarted his efforts #xhaust his claims against anyfetedant but Mendoza. Plaintiff
asserts that he “provide[d] albrrectional officers names that kieew of, at the time of said
incidents and reserved his right to discover[]the identit[ies] of remaining participants and
then provided . . . those additional names.” ECF No. 60 at 4. He asserts that the Appealg
Coordinator was initially requiret assist plaintiff in identifing the names of “Mendoza’s co-
conspirators” by “making a reasomalattempt to identify the staff member(s) in question,” un
Cal. Code Regs. tit. 15, 8§ 3084.2(a)(3). Id.

The regulation cited by plaintiff, Secti@®84.2(a)(3), triggers éhassistance of the
Appeals Coordinator to attempt to identifyfstaembers challenged by an appeal when the
inmate makes clear that he “does not havedhaested identifying inforation.” The contents
of plaintiff's appeal did not elarly trigger such assistancalthough the appeal alleged that
Mendoza incited her “co-conspiratdbte harass plaintiff, the onlgonduct clearly challenged w
that of Mendoza, underscored by the limiteltefeolaintiff sought,viz., that Mendoza be
“sanctioned and retrained.” Iti®t evident from a plain readimg the appeal that plaintiff was
also attempting to challengeeticonduct of “Mendoza’s co-conggors,” and plaintiff does not
aver that he expressly so infaethany official involved in theeview of this appeal. Although
the cell search receipts for the period December 2011 t@0wuB provide support for plaintiff's
claim that the other defendants may have beengexga “retaliatory harassment searches” at
behest of Mendoza, plaintiff does rassert that he made thigament to any official during the
administrative processing of his appeal, for thgpopse of directly challeging the conduct of the
“co-conspirators” in that appeal.

Plaintiff similarly contendshat “the Appeals Coordimar improperly screened the
appeal,” because “the appeals choator or any other prison offai never directed plaintiff to
make corrections . . . or to specifically id&nto-conspirators (defendants),” citing Sapp v.

Kimbrell, 623 F.3d 813 (9th Cir. 2010). EG®. 67 at 3. The exception to administrative
21
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exhaustion recognized by the Ninth CircuiSapp comes within the “third circumstance”
recognized by the Supreme Court in Ross, thah# administrative remedies will be deemed
“effectively unavailable” if plaintiff can deonstrate “that he attempted to exhaust his
administrative remedies but was thwarte@&e Sapp, 623 F.3d at 822-24. The Ninth Circuit
also requires demonstration of “a good-faith eftortthe part of inmageto exhaust a prison’s
administrative remedies as a prerequisitertdifig remedies effectivelunavailable.”_Albino,
697 F.3d at 1035. Here, plaintiff has presentedvidence that he made a good faith effort to
alert prison officials that the t@ended subjects of this app&atluding the moving defendants.
More specifically, plaintiff doesot assert that he relied orethaleven cell search receipts

attached to this appeal to specifically idgnkilendoza’s co-conspirate for the purpose of

directly challenging their conduct mwant to this appeal. Absesuch averment, it is reasonable

to infer that prison officials construed the a#hrch receipts only as evidence in support of
plaintiff's misconduct claim against Mendoza.aiftiff has submitted no evidence to rebut the
reasonable construction of plaffis appeal as limited to #halleged misconduct of defendant
Mendoza.

Plaintiff alternatively contends that he svhwarted in his attempt to identify and
incorporate the other defendants by submitting, “dftest Level Review,” five additional staff
complaints._See ECF No. 60 at 2, 10, 17; ECF Nat&/ Plaintiff alleges that, after First Lev
Review, he “returned” his appkfor Second Level Reviewith the new staff complaints
attached, but that Lt. Perez (who was identiffredne of the staff complaints) refused to sign
them, demonstrating a conflict mfterest, and preventing pteiff from pursuing his claim
against the other defendants. ECF No. 60 at 1qinti#f asserts that wheme later identified the
other defendants by submitting the additional staff complaints, ECF No. 60 at 4-5, he had
control over staff refusing to sign them or atamp them into and for logging purposes (sic),’
ECF No. 67 at 2.

This contention is burdened by two appatanbnsistencies. First, the timing of
plaintiff's attempted submission remains uncle@he record demonstrates that First Level

Review was bypassed and plaintiff's appeal was automatically assigned for Second Level
22

el

no



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Review, without requiring any addinal action by plaintiff. Whilet is possible that plaintiff
sought to submit the new staff complaints atAugust 25, 2012 interview with Perez pursuar
Second Level Review, plaintiff does rex state. The additionab$t complaints are not part of
the official appeal record. ECF No. 63 atSecond, this contention is inconsistent with
plaintiff's prior argument that he could not identify these five officials when he initially subn
this appeal, which is itself inconsistent witlipkiff's arguments ingpport of Appeal Log No.
MCSP-C-12-00665, and with the fact that eactheke officials waslearly identified on
plaintiff's cell search receipts issued prior te thate plaintiff initially sbmitted this appeal.

The Second Level Decision addressed plfistallegations against Mendoza only, and
specifically informed plaintiff that, “You do naxhaust administrative remedies . . . concerni
any staff member not identified by you in tb@mplaint.” ECF No. 60 at 50. Assuming this
response was directed to plaifisi attempted submission of tlaglditional staff complaints at
Second Level Review, it was consistent wité thgulations, which tect that supporting
documents attached to an appeal “shall noenagw issues, but shall only serve to clarify the
present appeal issue and action(s) requeststhi@sl in Parts A and B of the Inmate/Parolee
Appeal form. New issues raised in the suppgrdocuments shall hnde addressed and any
decision rendered will pertain gnio the present appeal issuslaequested action(s).” Cal.
Code Regs. tit. 15, § 3084.2(b)(1).

If plaintiff was concerned that considematiof his appeal inapppriately exluded the
other defendants, it is reasonatdeassume that he would havardied this in his Statement of
Dissatisfaction with the Second\ed Response. However, pléffis statement again made on
general allegations against “Mermoand her co-conspirators.” aRitiff generally alleged that
Mendoza and her co-conspirators had incited atimates to harass him, and that plaintiff's

pursuit of the appeal had “made the co-conspirangsy,” resulting, inter alia, in the conduct

retaliatory “harassment searches.” See ECF38e4 at 32 (Elorza Decl., Ex. 3); ECF No. 56-5

at 31 (Voong Decl., Ex. 3). As aresult, ifi@rd Level Decision, ke the Second Level
1
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Decision, was limited to plaintif§ allegations ajnst Mendoz&> See ECF No. 60 at 45-6; EC
No. 56-4 at 27-8; ECF No. 56 26-7. _See also Cal. CoRegs. tit. 15, § 3084.2(b)(1)
(supporting documents shalltmaise new issues).

Plaintiff contends alternatively that he shibubt be penalized for attempting to comply,
with the requirement that his appeal be limitetiiee issue or related set issues” (citing Cal.
Code Regs. tit. 15, § 3084.2(a)). He assertdiisagrievance “concerned facts of one claim b
contained multiple issues.” ECF No. 67 at 7. mi#iasserts that requirg him “to grieve each
of [the] alleged components of his punishment separately would havenped\him [from] fairly
presenting his claim entirely.” 1d. He also expathat he grieved “[o]ne issue (retaliation) bt
different violations and at different times, maesinmitted after first level and after third level
completion.” _Id. at 5. Plaintiff further assettst there were “[n]ew violations by defendants
after the appeal had completed all three levelscahspiring to chill plaintiff from exerting his
1st Amendment right[.]"_Id. at 6.

Although CDCR regulations limit arppeal to “one issue or relatset of issues,” see C
Code Regs. tit. 15, § 3084.2(a)(1), the regulatiomspp@n appeal to listnultiple staff members
“involve[led in the issue,” id., 8084.2(a)(3). These regulatiodisi not preclude plaintiff from
clearly alleging, in one appeal, a campaign of retaliatory harassment by all of the defenda
Moreover, plaintiff was not precluded frontirig additional separate appeals based on new
violations by the same defendants. See id., & 3qf) (“An inmate or parolee has the right to

file one appeal every lehlendar days|.]").

22 Plaintiff has submitted copies of some oftmisntal health records. See ECF No. 60 at 65-
(PI. Ex. D). These include treatment notes datay 16, 2013 (8 days aftessuance of the Thir
Level Decision in Appeal Log No. MCSP-C-12-0139éporting that: (1) Plaintiff “feels the
COs have let his charges be known on the yaddhas safety concerns. Feels victimized by
justice system.” (Id. at 72); (2) Plaintiff expamces a “stressor [that] appears to be chronic ir
terms of friction with the COs.(ld. at 74); and (3) Plaintiff [h]as been having difficulties with
building COs resulting in the destruction of personal property and fighg a 602. He report[s
COs have let his charges be known on the yardhariths concern for his safety. Also he is
trying to write an appeal but feebverwhelmed by the task.” (ldt 75). While this information
may be relevant to the substarof plaintiff's claims againgstefendant Mendoza (and against t
other defendants had plaintiff extsted his claims against them)isiinot relevant to the current
guestion of administrative exhaustion.
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Next, plaintiff contends that he was not regqd to name each of the defendants in his
appeal to exhaust his claims against thermgifiones, supra, 549 U.S. 199. See ECF No. 6]
4. InJones, the Supreme Court held that “exir@uss not per se inadequate simply because
individual later sued was not named in thiegginces,” 549 U.S. &119; see also id. at 217
(“nothing in the [PLRA] imposes a ‘name all defentf&arequirement”). However, in the same
case, the Supreme Court emphasized that, “[gbel of detail necessary in a grievance to

comply with the grievance procedures will vargrfr system to system and claim to claim, but

[ at

an

t

is the prison’s requirements, and not the PLBW} define the boundaries of proper exhaustign.”

Id. at 218. In California, prisoners are requitegrovide the challenge‘staff member’s last

name, first initial, title or position, if known, arlde dates of the staff member’s involvement i
the issue under appeal.” Cal. Code Regs. tit§13)84.2(a)(3). In the Ninth Circuit, a prisong
failure to comply with this or any other procedural requirement will not preclude a finding g
exhaustion as to a pamiar claim or defendant prison officials addresed the merits of the

appeal as to that claim and/or defend&8ee Reyes v. Smith, 810 F.3d 654 (9th Cir. 2016).

prison officials ignore the procedural problemd render a decision on the merits of the
grievance at each available step of the admatise process,” then the prisoner has exhauste
“such administrative remedies ae available.”ld. at 658.

In evaluating plaintiff’'s contention under Jenihat he should not be foreclosed from
pursuing his civil rights claimagainst defendants unnamed in his appeal, this court must, u

Reyes, assess whether these claims may reagd&bbnstrued to have been administratively

=]

=3

i

d

nder

exhausted on the merits, by evaluating the allegabbtise appeal in tandem with the substanice

of the appeal decisions. In the present dasehe reasons set forth above, such evaluation
demonstrates that only plaintiff's allegationgimgt Mendoza were exhausted in Appeal Log
MCSP-C-12-01396; the appeal did aoidress the merits of any ptive claim against any othe
defendant.

Finally, plaintiff claims that he named #fle defendants “in an interview with Captain
Cherry.” ECF No. 67 at 6. However, nothinglre record supportsithassertion. Captain

Cherry is not identified as a p@&ipant or intervieweat the Second or Third Level Review of
25
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plaintiff's appeal. The only othe@ecord reference to Captain Cheisya copy of plaintiff's June
2012 letter to the Captain, requesting a cell maath, a passing and unrelated reference to or
one defendant, Bradley. See CF No. 60 at 169-61 (PI. Ex. H).

For these several reasons, this court fiads plaintiff has presented no evidence
supporting a reasonable inferefeewas thwarted by prison affals from fully exhausting
Appeal Log No. MCSP-C-12-01396. As constriygdeviewing officials at MCSP, the court
finds that this appeal exhaugdtenly plaintiff's realiation claim against defendant Mendoza.

D. Summary

Plaintiff has not met his burden of presagtevidence demonstrating a material factua
dispute whether MCSP’s administrative remedvese effectively unavailable to exhaust his
claims against defendants Bradley, Heath, Pdrezes and Vallery ithis action._Albino, 747
F.3d at 1172. As aresult, the court further fiddfendants have met their ultimate burden of
proving that there was an available administrateraedy that plaintiff did not fully utilize and
exhaust._ld. Because plaintiff failed to compligh the requirement of the PLRA that he exha
his available administrative remedies agaitefendants Bradley, HégtPerez, Torres and
Vallery before commencing this suit, see 431C. § 1997e(a), defendants’ motion for summg
judgment should be granted.

VI.  Conclusion

For the foregoing reasons, IT IS HEREBY RECOMMENDED that:

1. The motion for summary judgment filby defendants Bradley, Heath, Perez, Torrg
and Vallery, ECF No. 56, be granted,;

2. Defendants Bradley, Heath, Perez, Torrek\4allery be dismissed from this action;
and

3. This action proceed only against deferiddendoza on plaintiff's retaliation claims.
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These findings and recommendations are submitted to the United States District Judge

assigned to this case, pursuanth® provisions of 28 $.C. 8 636(b)(l). Within twenty-one da
after being served with these findings aadommendations, any party may file written

objections with the court. $b a document should be captiori@bjections to Magistrate
26
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Judge’s Findings and Recommendations.” Thegsadre advised that faikito file objections

within the specified time may waive the rightappeal the District Court’s order. Martinez v.

Yist, 951 F.2d 1153 (9th Cir. 1991).
DATED: August 17, 2016

Mrz——— M"}-I—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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