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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | GLENN A. HOLCOMB, No. 2:13-cv-1990-EFB
11 Plaintiff,
12 V. ORDER
13 | CAROLYN W. COLVIN, Acting
" Commissioner of Social Security,
15 Defendant.
16
17 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
18 | (“Commissioner”) denying his application for arjpel of disability andDisability Insurance
19 | Benefits (“DIB”) under Title 1l of the Sociale&gurity Act. The parties’ cross-motions for
20 | summary judgment are pending. For the reas@wusgsed below, plaintiff’s motion is denied
21 | and defendant’s motion is granted.
22 | . BACKGROUND
23 Plaintiff filed an application for a pel of disability and DIB on July 16, 2010, alleging
24 | that he had been disabled since Jun€Q@%0. Administrative Record (“AR”) 79, 142-146.
25 | Plaintiff’'s application was deniaditially and upon reconsiderationd. at 81-83, 87-91. On
26 | September 25, 2012, a hearing was held before asinaitive law judge (“ALJ”) Jean R. Kering.
27 | 1d. at 39-68. Plaintiff was represented by couasé¢he hearing, at which he and a vocational
28 | expert (“VE”) testified. Id.
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On October 11, 2012, the ALJ issued a deaifinding that plainff was not disabled
under sections 216(i) dr223(d) of the Act. Id. at 21-34. The ALJ made the following specific

findings:

1. The claimant meets the insured status requirements of the Seciaity Act through
September 30, 2013.

2. The claimant has not engaged in subshgainful activity since June 15, 2010, the
alleged onset date (20 CFR 404.1%87%eq).

3. The claimant has the following medicallytdeminable impairments: intermittent back

and neck strain, mild hand tremor, and an adjustment disorder with depression (20|CFR

404.1521et seq).

! Disability Insurance Benefitre paid to disabled persons who have contributed to the
Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid
to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimaahgaging in substantial gainful
activity? If so, the claimant fund not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claints impairment or combination
of impairments meet or equal empairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ia finst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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* % %

4. The claimant does not have an impairm@ntombination of impairments that has
significantly limited (or is expected to sidicantly limit) the ability to perform basic
work-related activities for 12 consecutive montiherefore, the claimant does not have
severe impairment or combinan of impairments (20 CFR 404.1521.seq).

* % %

5. The claimant does not have an impairment or combination of impairments that mee
medically equals the severity one of the listed impairments in 20 CFR Part 404, Sul
P, Appendix 1 (20 CFR 404.1520(d), 404.1525, and 404.1526).

* % %

6. After careful consideration ahe entire record, the undersighinds that the claimant has

the residual functional cap&gito perform medium work as defined in 20 CFR
404.1567(c) except he can only occasliynarawl, climb, and kneel.

* % %

ts or
ppart

7. The claimant is capable of performing past relevant work as a crew leader, loan officer,

pharmacy technician, and temp agencykeo. This work does not require the
performance of work-related tagties precluded by the claimant’s residual functional
capacity (20 CFR 404.1565).

* % %

8. The claimant has not been under a disabilitydefsed in the Social Security Act, from
June 15, 2010, through the date of thegision (20 CFR 404.1520(f)).

Id. at 23-33.

Plaintiff requested that the Apals Council review the ALJ’s decisiad, at 13-17, and
on July 25, 2013, the Appeals Council deniedeweyileaving the ALJ’s decision as the final
decision of the Commissioneld. at 1-6.

Il. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledill be upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnai23 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999gnckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).
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The findings of the Commissioner as to &agt, if supported by substantial evidence, are

>4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderancgaelee v. Chate®4 F.3d 520, 521 (9th

Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppaort a

conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff disputes the ALJ'step two finding that plaintiffias no severe limitations. ECH
No. 14 at 11-16. Specifically, plaintiff arguesthhe ALJ erred by (1) failing to consider
plaintiff's asbestosis at step two; (2) failingfied plaintiff’'s mental impairment were severe; (8)
improperly rejecting the opinioref plaintiff’s treating chiropactor; (4) improperly discrediting
plaintiff's subjective complaints and credibjt and (5) improperlyejecting lay witness
testimony. Id.

“The step-two inquiry is a de minimis scraandevice to disposef groundless claims.”
Smolen v. ChateB80 F.3d 1273, 1290 (9th Cir. 1996). Thepose is to identify claimants

whose medical impairment is sagsit that it is unlikely they wuld be disabled even if age,

=

education, and experience wera@ taken into accountyuckert 482 U.S. at 153. At step two o
the sequential evaluation, the ALJ determwvbgch of claimant’s alleged impairments are
“severe” within the meaning of 20 C.F.R. § 4BD2(c). A severe impairment is one that
“significantly limits” a claimant’s “physical omental ability to do basiwork activities.” 20
C.F.R. 8§ 404.1520(c). “An impairment is not seviéreis merely ‘a slight abnormality (or
combination of slight abnormalities) that has naenthhan a minimal effect on the ability to do

basic work activities.””Webb v. Barnhart433 F.3d 683, 686 (9th Cir. 2005) (quoting Social
4
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Security Ruling (“SSR”) 96-3p, 1996 SSR LEXIS 10 (1996)). At the second step the plaint
the burden of providing medical evidence of sigysnptoms, and laboratory findings that sho
his impairments are severe and expected tddast continuous pewd of twelve monthslUkolov
v. Barnhart 420 F.3d 1002, 1004-05 (9th Cir. 20083 als®0 C.F.R. 88 404.1508, 404.1509
404.1520(a)(4)(ii).

A.  The ALJ Considered Pldiff's Asbestosis at Step Two

Plaintiff argues that the ALJ erred at ste of the sequential evaluation process by

failing to consider the serity of his asbestosisECF No. 14 at 14-15.

iff has

W

The ALJ found the following medically determinable impairments: (1) intermittent back

and neck strain, (2) mild hand tremor, and (3adjustment disorder with depression. AR 23.
The ALJ did not identify asbestosis as one ofnitiis determinable impairments. However, t
ALJ noted that plaintiff allegehaving mesothelioma, but conded that the diagnosis was not
supported by objective medical evidendg. Plaintiff concedes thdte misidentified his lung
impairment as mesothelioma, but argues tiatecord clearly demonstrates that he has
asbestosis. ECF No. 14 at 17. Therefore dmends, the ALJ improperly failed to consider tl
asbestosis at step two. The arguminis not supported by the record.

Whether identified as asbestosis or mesimima, the ALJ clearly considered this
condition. Specifically, the ALJ netl that plaintiff's “mesothelioma was asymptomatic,” AR
a finding that is supportday the medical recordfl. at 313. Thus, the ALJ did consider
plaintiff's lung impairment at step-two andiatately concluded that it was not severe.

B. The ALJ Properly Found Plaiffts Mental Impairment Not Severe

Plaintiff next argues that th&LJ erred in finding plaintiffs mental impairment was not
severe. ECF No. 14 at 13.

Pursuant to the analytical proceduresgaribed by the regulations, after the ALJ
determines that the claimant has a medicallyrdeteable mental impairment, he then rates th
degree of the claimant’s functidriamitations in four areaknown as the “B Criteria”: (1)

activities of daily living; (2) soial functioning; (3) concentratn, persistence, or pace; and (4)

27,

11°}

episodes of decompensation. 20 C.F.R. § 404.152039(b)A(the first three areas, the ALJ rates

5
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the limitations as either none, mild, moderate, marked, or extreme. The fourth functional
episodes of decompensation, is rated on a four poale of none, one or dythree, and four or
more. 20 C.F.R. 8 404.1520a(c)(3)-(4). If thgrae of limitation in thdirst three functional
areas is “none” or “mild” and “none” in the fdbrarea, it is generallgoncluded that the
impairment(s) is not severe. 20 C.F.R. § 404.1520a(d)(1).

Here, the ALJ followed this analytical pratee and determined that plaintiff's mental

impairment was not severe, spefly finding that plaintiff hacho more than “mild” restrictions

in the first three functional areas and “no” eps®odf decompensation in the fourth area. AR
32;see20 C.F.R. § 404.1520a(d)(1). These findiags supported by the treatment notes in
plaintiff's medical records as well astlopinions of Drs. Price and Jacobs.

Medical records indicate that on January 2011, plaintiff sought mental health
treatment at the VA clinic for depression. RR8-284. Plaintiff saw Dr. Fuller, a clinical
psychologist, who performed a mental exarmoraand found plaintifto be pleasant and
cooperative with logical thought processgsod judgment, poor insight, and no memory
impairments.ld. at 282-283. Dr. Fuller noted that plaff demonstrated few symptoms of
depression and was not interestedounseling, group treatmenmt medication, but wished to
“document his distress in support of a claimaas working on relatet radiation exposure
while in the military.” Id. at 281. In later treatment notes, Buller noted that she explained t
plaintiff that “he does not have a psychiatric dity that would make it impossible for him to
work . .. .” Id. at 384.

On April 11, 2011, treatment notes showttplaintiff underwent a psychological
evaluation at the VA clinic by Dr. Goudelockd. at 320-330. Dr. Goudelock diagnosed plain
with an adjustment disorder with mkanxiety and depressenood, and upon mental
examination, found plaintiff to have good to fattention and judgment, and fair insighd. at
327-328.

Plaintiff was also examined by Dr. Leslie Price on May 19, 20dl1at 338-343. Dr.
Price found that plaintiff had no psychiatd@agnosis and opined that plaintiff had no

impairments in his ability to relate and interagth supervisors and eworkers, understand and
6
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carry out complex job ingictions or simple one-to-two stggbs, deal with the public, maintain
concentration, persistence, or pace, withstangttiess and pressure of day-to-day work activ
and manage his own fundkl. at 341-342.

The record further contains an ass®ment by non-examining physician Dr. Uwd. at
344-357. Dr. Jacobs diagnosed plaintiff watihadjustment disorder, but found it was non-
severe.ld. at 344. Dr. Jacobs opined thpdaintiff had no restrictions his activities of daily
living, no difficulties maintaining social functiamg, concentration, persistence, or pace, and
repeated episodes of decompensatidnat 354.

Despite this evidence, plaintiff contends thathas a severe mental impairment. He
argues that the ALJ ignored “the abnormalitegealed by Dr. Goudelock’s examination,” as
well as the GAF scores assessed by Dr. GoudelodlOr. Fuller. ECF No. 14 at 13. Accordif
to plaintiff, the GAF scores expressed bytheating psychologists were medical opinions and
therefore the ALJ was required to give specific and legigmaasons for rejecting themid.

First, plaintiff does not specifically idengithe purported “abnormalities revealed by D
Goudelock’s examination.” As discussed above tthatment notes of DGoudelock, as well a
notes from Dr. Fuller, do not suggeny significant abnormality dhat plaintiff has a moderate
mental impairment. Moreover, although the Alid not specifically mention Drs. Goudelock ¢
Fuller by name, she summarized their treatmergsand relied on their findings in determinin
that plaintiff’'s mental impairme is not severe. The ALJ spically stated that “[s]ince the
claimant sought some treatment (even ifydoldocument his symptoms for a claim) the
undersigned has given the claimant the beoétite doubt and finds that [sic] a medically
determinable impairment, but agrees with thelice sources [Drs. Pricnd Jacobs] that it doe

not result in any functional litations and is not severeld. at 31.

2 Plaintiff also argues that because the Alilééhto give specific and legitimate reasons
for rejecting Drs. Goudelock’s and Fuller’s purigal opinions, the ALé&rred by not including
them in her residual functional capacity (‘& finding. ECF No. 14 at 13. As discussed
below, the ALJ was not required to give specind legitimate reasons for not discussing the
examinations of Drs. Goudelock and Fuller. Fumiare, as the ALJ determined that the plair
had no severe limitations and was not disablezlcturt declines to adjudicate plaintiff's post
step two challenges the ALJ’s decision.

7
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There is also no basis forgmtiff’'s contention that th&AF scores assessed by Drs.
Goudelock and Fuller are medical opinions, ¢fi@re the ALJ was naequired to provide
specific and legitimate reass for rejecting themSeeECF No. 14 at 13. “A GAF score is a
rough estimate of an individual’s psychologicgcial, and occupatiohfunctioning used to
reflect the individual's need for treatmentVargas. v. Lambertl59 F.3d 1161, 1164 n.2 (9th
Cir. 1998). “The scale does not evaluate impants caused by psychological or environmental
factors.” Morgan, 169 F.3d at 598 n.1. Because the scores are intended for use in planning
treatment, they are not disp@s in social security casegance v. Astrue2008 U.S. Dist.
LEXIS 64770 (C.D. Cal. July 30, 2008), and “an ALhat required to giveontrolling weight to
a treating physician’s GAF scoreéChavez v. Astryé699 F. Supp. 2d 1125, 1135 (C.D. Cal.
2009). Thus, “[a]n ALJ has no obligan to credit or even consid&AF scores in the disability
determination.” Aldrich v. Colvin 2014 U.S. Dist. LEXIS 16287, at *29 (E.D. Wash. Nov. 24,
2014) (citing 65 Fed. Reg. 50746, 50764-65 (Aug. 21, 2(0BAJ- scale does not have a direct
correlation to the severity requirementsS8A mental disorders listings)).

Accordingly, the ALJ did not err in finding &h plaintiff’'s mentaimpairment was non-
severe at step two of the sequaintévaluation process.

C. The ALJ Properly Rejected Plaintiff's Treating Chiropractor’s Opinion.

Plaintiff further argues that the ALJ impraferejected the opinion of Dr. Carol Hamby,
his treating chiropractorECF No. 14 at 11-12.

On March 22, 2011, Dr. Hamby completedhedical source statement indicating
plaintiff's primary impairment was “lumbrasral disc wlith] sciatica.” AR 361-362. The
findings were based on a range of motion té$tat 361. Dr. Hamby opimeplaintiff could sit

for 6 hours (with the ability to stand/walk aseded), stand/walk for 2 hours, lift ten pounds

14

frequently and fifteen pounds occasionally, andgven only sedentary work (as defined by the

Social Security Act).Id. The ALJ rejected Dr. Hamby’s opinion because it was inconsistent with

(1) her own treatment notes, (2) attreatment notes in the recoehd (3) the claimant’s level of
treatment.Id. at 30.

i
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The applicable regulations provide that aapractor, although a treating medical sour
is viewed as an “other source” and not aSaateptable medical source.” SSR 06-3p, 2006 S

LEXIS 5; 20 C.F.R. § 404.1513(d). In rejectingttmony from an “other source,” the ALJ nee

only give germane reasons for doing 84olina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012)|.

Inconsistency with the medical evidence geamane reason for an ALJ to discredit lay
testimony. Bayliss v. Barnhart427 F.3d 1211, 1218 (9th Cir. 200bgwis v. Apfel236 F.3d
503 (9th Cir. 2001) (“One reason for which an Ahady discount lay testimony is that it conflic
with medical evidence.”).

First, the ALJ rejected Dr. Hamby'’s opinion because it was inconsistent with her ow
treatment notes. Dr. Hamby’s treatment nétesy June 2010 to January 2012 indicate that
plaintiff's pain was mild or low to moderatéd. at 261-262, 363-364. On July 1, 2010, Dr.
Hamby completed a form noting thatintiff was unable to worlHue to his back problems, but
anticipated plaintiff could reta to work on August 1, 2010dd. at 254. On August 9, 2010, Dr
Hamby completed a patient stafaosm indicating plaintiff returnedo work on July 5, 2010 and
full recovery was anticipatedd. at 253. As noted by the ALJ, these findings do not support
severe limitations assessed by Dr. Hamby.

Further, the ALJ specifically rejected Dr. tHhy’s assessment of plaintiff's limitations i
standing, walking, sitting, and lifting as theyneénconsistent with the VA treatment notes,
“which indicated that the claiant was doing well and rarely had to use pain medicatiloh.at
30, 312, 324. Indeed, plaintiff reported no pain on several visitat 283, 313, 316, 325, 382
390, 432. While plaintiff reported that a pinched nerve in his back causes severe pain, he
experiences pain only a couple times per yéérat 57, 181, 184, 265, 324. The ALJ logically
inferred that from these records that plaintiffsradle to perform more extensive activities tha
those opined by Dr. HambySee Macri 93 F.3d at 544 (“[T]he ALJ ientitled to draw inference
logically flowing from the evidence”).

The ALJ also rejected Dr. Hamby’s opnibecause the assessed limitations were
inconsistent with the minimal treatmenapitiff received. In June of 2010, Dr. Hamby

recommended plaintiff get an MRI on his lumisgie, but there is no evidence that plaintiff
9
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followed this recommendatiorid. at 257. In fact, the only medical treatment plaintiff receivg
for his lower back pain was prescription paiadication and minimal chiropractic treatmetld.
at 312, 324. The record reflectaitiplaintiff “receivel significant benefit” from chiropractic
treatmentjd. at 265, and rarely used his pain medicatilwh.at 312, 324. Thus, the severe

limitations opined by Dr. Hamby are inconsrdtaith the record as a whole.

ol

Given the ALJ’s thorough discussion of theonsistencies between Dr. Hamby’s opinion

and the medical evidence, the ALJ easily satishis burden of providing germane reasons fo
rejecting Dr. Hamby’s opinion. Aordingly, the ALJ did not err irejecting plaintiff's treating
chiropractor’s opinion.

D. The ALJ Did Not Err in Assessing the Plaintiff’'s Credibility.

Plaintiff also argues that the ALJ erred bilifg to give legally adequate reasons for
rejecting his testimonyECF No. 14 at 15-16.

In evaluating whether subjectivcomplaints are credible glfLJ should first consider
objective medical evidence and then consider other facBumsnell v. Sullivan947 F.2d 341,
344 (9th Cir. 1991) (en banc). If there is ohjeximedical evidence afnpairment, the ALJ may
then consider the nature of the symptomgellke including aggraviaig factors, medication,
treatment and funainal restrictions.See idat 345-347. The ALJ also may consider: (1) the
applicant’s reputation for truthfulness, priocamsistent statements other inconsistent
testimony, (2) unexplained or inadequately explhifadiure to seek treatment or to follow a
prescribed course of treatment, dBYithe applicant’s daily activitiesSmolen80 F.3d at 1284.
Work records, physician and third party testimohgwt nature, severity and effect of sympton
and inconsistencies between testimony and conduct also may be relaghhi.. Soc. Sec.
Admin, 119 F.3d 789, 792 (9th Cir. 1997). A failure to seek treatment for an allegedly
debilitating medical problem may be a valid coesadion by the ALJ in determining whether t
alleged associated pain is not grsficant nonexertional impairmengee Flaten v. Secretary of
HHS 44 F.3d 1453, 1464 (9th Cir. 1995). The ALJ may rely, in part, on his or her own
observationssee Quang Van Han v. Bowé82 F.2d 1453, 1458 (9th Cir. 1989), which cann

substitute for medical diagnosidlarcia v. Sullivan 900 F.2d 172, 177 n. 6 (9th Cir. 1990).
10
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“Without affirmative evidence showing thattlelaimant is malingeng, the Commissioner’s
reasons for rejecting the claimant’stiemony must be clear and convincingforgan 169 F.3d
at 599.

At the hearing, plaintiff testified that leas mesothelioma and a “continuous” tremor if
his dominant left hand that is soveee it interferes with his abilitio shower, shave, dress, writ
sign his name, and type and makes it so he haldta glass with two mals, eat with his right
hand, and can never hold a knife. AR 45, 52-54.nkfbfurther testifiedthat he can walk no
more than ten minutes without a break due tklzand leg pain, has depression and anger iss
and experiences debilitating neck pain tevia month” for “three to seven daydd. at 50-51,
54-57. He also testified that Feys down an average of fomours per day for twenty to forty-
five minutes at a time, experiences side efféicdm his pain medicatiogan only concentrate fd
three to four minutes at a time, and that he eded use both handsliti a gallon of milk. Id. at

57-59.

The ALJ found that plaintiff's statements redjag the extent of his limitations were nog

Ay

ues,

-

fully credible because the “symptoms do not occur at a frequency or severity that would interfere

with [plaintiff's] ability to perform work on a regular and sustained basis . Id..at 29. The
ALJ provided several specific reasons for reaching this conclusion. First, the ALJ found
plaintiff's testimony of dbilitating impairment was not credibleecause it was inconsistent wit
the minimal treatment receivedd. at 29-30. Evidence of conseative treatment provides a
sufficient basis for discount a claimant’s testimony regarding severity of an impairSesnt.
Parra v. Astrue481 F.3d 742, 750-51 (9th Cir. 2007) (citdwhnson v. ShalaJ&0 F.3d 1428,
1434 (9th Cir. 1995)). The only treatment received for plaintiff's lower back pain and sciat
were chiropractic adjustments and taking Vicaaémeeded. As discussed above, the record
reflects that plaintiff “reeived significant benefit” from chiropractic treatmedt,at 265, and
rarely used his pain medicatiofd. at 312, 324. Plaintiff's téisnony that he experiences
debilitating back pain is inconsistenitlwvhis limited treatment he received.

As noted by the ALJ, plaintiff also receivednimal treatment for his depression. Whe

plaintiff was first seen for gwession, it was noted he was nmderested in treatment or
11
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psychotropic medication, but merely wished touwtoent his distress for a claim he was worki

on against the militaryld. at 281. Plaintiff did start atieling one-on-one and group counseling

sessions, but declined medication ics depression. Plaintiff’siimal refusal of treatment and
the lack of prescription medication from angéting source are incon@at with plaintiff's
allegations of moderate mental limitatioriBaus, the ALJ properly considered the minimal
treatment received in discréidg plaintiff's testimony.

The ALJ also discredited plaintiff's subje@ complaints because plaintiff's reported
daily activities contradictetis alleged limitationsSee Smoler80 F.3d at 1284 (an ALJ may
rely on inconsistent testimony in assessing a claitmaredibility). As previously discussed,
plaintiff testified that he hadifficulty writing, signing his nameyping, dressing, showering, a
shaving, and his tremor was continuous. AR 52-54. In the Function Reports completed o
October 5, 2010 and May 10, 2010, plaintiff stated he is capable of cleaning, doing laundr
driving and going out shopping twiones per week for an houtd. at 178-179, 213. The ALJ

found that plaintiff's testimony dfmitations, such as a limited giby to walk, lift a gallon of

milk, and limitations caused by his tremor, contradict his reported daily activities. The ALJ was

entitled to consider that conthiation in evaluating credibility.

The ALJ further found that plaintiff's allegans were not supported by objective medi
evidence. While an ALJ may not rely solelyatack of objective medal evidence to support
an adverse credibility finding, it is a reledaonsideration in assessing credibilifree Moisa v.
Barnhart 367 F.3d 882, 885 (9th Cir. 200M)prgan, 169 F.3d at 595. With regard to plaintiff
mental impairments, the ALJ noted that exangrphysician, Dr. Pricdpund plaintiff had no
psychiatric diagnosis and had mental limitations. AR 341. Fthermore, plaintiff's treating
sources did not provide apinion that plaintiff hd moderate limitations impacting his ability t

work.

cal

O

As for plaintiff's hand tremor, the ALJ acknt®dged that it was a medically determinaple

impairment, but found that plaintiff's allegationg“continuous” and deailitating hand tremors
were not credible as they were not suppobgthe objective medical evidence. The ALJ notq

that although most physicians indted that plaintiff had a haneinor, it was described as only
12
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“slight or mild,” or “stable.” AR 29, 268, 313Further, no treating, @xining, or reviewing
medical source has assessed any manipulative liamgadr treatment options with regard to the
tremor. Id. at 30. As noted by the ALJ, treating sourabserved that plaintiff's tremor had an
“unusual presentationjtl. at 331, and that it “[sleems onlydemonstrate when asked . . id”
at 332. This evidence directly contradicts fiéfis testimony that his tremor is “continuousd.
at 54, and prevents him from cooking and haida knife or glass in his left hafdd. at 52.

Thus, the ALJ provided numerous approfarigeasons for discrediting plaintiff's
subjective complaints and colteely they constitute a clear and convincing basis for doing so.
Accordingly, the ALJ did not err iassessing plaintiff's credibility.

E. The ALJ Did Not Err in Assesxl the Credibility of Lay Testimony.

Plaintiff next argues that the ALJ erreddigregarded the statements of plaintiff's
brother, David Holcomb, withoydroviding legally sufficient reasons. ECF No. 14 at 15-16. |Lay
testimony as to a claimant’'s symptoms is compedeintence that an ALJ mnstitake into account,
unless she expressly determines to disreganial tmstimony and gives reasons germane to each
witness for doing soLewis 236 F.3d at 5145tout 454 F.3d at 1053ee also Valentine v.
Comm’r of Soc. Sec. Admi®.74 F.3d 685, 694 (9th Cir. 2009).

The ALJ indicated that she gave Mr. Holcomb’s testimony little weight because the
statements he gave were similar to plaintifibjective complaints andaonsistent with medicall
evidence. As previously disssed, the ALJ properly discreditptiintiff's testimony. Given that
the ALJ provided legally sufficient reasong fejecting plaintiff'stestimony regarding his

subjective complaints and that his brother’s statements merely substantiate plaintiff's complaints

% The court notes that there are other conttatis in the record. For instance, in the
second Function Report completed on May 10, 201 Mtdfestated that h@repares a quick
breakfast and lunch for himself daily and that he “always fixed quick meals for himself.” AR
212. Dr. Price also noted in hessessment that plaintiff wadelo “shop, cook, and clean for
himself.” Id. at 340. However, plaintiff testified thla¢ is unable to cook anymore because h|s
“hand shakes so much [he] would just spill and make a mésdsat 178. Inconsistencies in
plaintiff's statements were also obsenmBdnon-examining physician Dr. Greenwood, who ngted
a contradictions between plaiffis claim that he could not @k or do yard work, but reported
being able to go out alone, drive, and shop, dmahately concluded that gintiff's “[c]redibilty
[was] an issue in view of objective findings . . .Id.

13
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it follows that the ALJ gave germane reastmrsnot fully crediting Mr. Holcomb’s testimony.
See Valentings74 F.3d at 694 (“In light of our colusion that the ALJ provided clear and
convincing reasons for rejeny [plaintiffs] own subjective complaints, and because [lay
witness’s] testimony was similar to such compigiit follows that the ALJ also gave germane
reasons for rejecting her testimony.”).

V.  CONCLUSION

The ALJ carefully reviewed all of the evidenin the administrative record and properly
weighed the medical opinions, lay testimonyd @laintiff's subjective complaints when
determining plaintiff had no sevemapairments at step two. c&ordingly, the ALJ applied the
proper legal standard and suppdrteer decision with substantial evidence. Accordingly, it is
hereby ORDERED that:

1. Plaintiff's motion for summary judgment is denied,;

2. The Commissioner’s cross-motiom smmmary judgment is granted; and

3. The Clerk is directed to entedgment in the Comissioner’s favor.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: March 17, 2015.
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