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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

STATE OF CALIFORNIA, acting by and No. 2:13-cv-02069-KIM-DAD
through the CALIFORNIA
DEPARTMENT OF

TRANSPORTATION; and
SACRAMENTO REGIONAL TRANSIT ORDER
DISTRICT,

Plaintiffs,
V.
UNITED STATES DEPARTMENT OF
LABOR; and THOMAS E. PEREZ, in his
official capacity as SECRETARY OF
LABOR,

Defendants.

This matter is before the court on plaintiffs’ motion to supplement the
administrative record and for limited discovery.CgENo. 18.) Specifidly, plaintiffs ask the
court to supplement the administrative record wibcuments that, plaintiffs assert, support their
claim in this action brought undére Administrative Procedure Act P®). Plaintiffs claim that

the U.S. Department of Labor’s decision refudimgertify various grantsf federal funds for

—

local transit projects because it determinetf@aia’s Public Employee Pension Reform Act ¢
2013 (“PEPRA”) undermines collective bargaininghtis of transit emplaes was arbitrary and

capricious in violation of 5 U.E. 8 706 of the APA. Defendantppose the inclusion of most pf
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plaintiffs’ documents, but do not oppose the admission of some. The court heard oral arg
on plaintiffs’ motion on February 14, 2014. Stephen B. Higgins and Kathleen E. Kraft app
for plaintiffs, and Susan K. Ullman appeareddefendants. As dissged at the hearing, the
parties filed a joint report listing the speciflocuments plaintiffs request and defendants’
position in response. (ECF No. 34.) For theofeing reasons, plaintiffs’ motion is GRANTED
IN PART and DENIED IN PART.
l. BACKGROUND

This case is about a dispubetween the U.S. Department of Labor (“the DOL”

federal agency tasked by Conggeo protect the colttive bargaining rights of workers, and

California transit agencies, ov€alifornia’s recently enactedagtite known as PEPRA, designg

to reform California’s public-employee pension system. Through plaintiffs’ motion to
supplement the administrative record, plaint&$k the court to consider documents outside tk
record to support plaintiffs’ APA challenge. Trame the analysis gfaintiffs’ pending motion,
it is necessary to briefly summarize the underlying dispute.

A. Section 13 of the Urban Mass Transit Act

An employer who receives federal furfds an urban mass transportation proje¢

must first receive certification from the DOLatithe federally fundedansit project preserves
and continues the collective bargaining rights of employees. This process is known as “S¢
13 certification.” Specificallysection 13(c) of the Urban Msa Transportation Act of 1964, 49
U.S.C. 8§ 5333(b) (UMTA), provides that befdesleral funds may be awarded to a state or
locally owned transit system the DOL musttficenclude the “arrangemss . . . are fair and
equitable” to “the interests of engylees affected” by the federal fundsmalgamated Transit
Union Int'l, AFL—CIO v. Donovan767 F.2d 939, 940 n.1 (D.C. Cir. 1984). Thus, the Federa
Transit Administration (“the FTA”) cannot awarddral funds to a state local transportation
agency for a particular transit project unlassl until the DOL certifies the labor arrangement
does not undermine “the continuation of eotive bargaining rights,” and the proposal
“preserv[es] . . . [the] rights, privileges, and biesgincluding continuatn of pension rights an
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benefits) under existg collective bargaining agreementsotherwise.” 49 U.S.C.
8 5333(b)(2)(A), (B).
B. California’s Public Employees’ Beion Reform Act of 2013 (“PEPRA”)

In 2012, California’s Governor signed tREPRA into law “to reform California’s

public employee pension systems and to briegstaggering cost ofihding such systems unde
fiscal control.” (Compl. § 6, ECF No. 1.) UndeEPRA, new employees sticontribute at leag
50 percent of the normal costs of their defibedefit plan, and PEPRéstablishes a cap on the
amount of compensation that can be used talzt a retirement benefit (among other reforn
SeeCaL. Gov'T CoDE 88 7522.30(a), 7522.10(c).

C. Procedural History

In September 2012, plaintiffs Sacrament@i@eal Transit Digict (“SacRT”) and
California Department of Transportation (“Caliigd), applied for funds from the FTA to fund
two projects: Phase 2 of the South Sacramento Corridor RghExtension Project and the
Monterey—Salinas Transit Mobility Project. In December 2012, the Amalgamated Transit
(“ATU”) filed objections to Section 13 certdation with the DOL, arguing PEPRA “require[s]
participating employers to unilaterally implemehtnges to retirement benefits without first
bargaining with their employee representatiyé($Administrative Record (“A.R.”) 212, ECF
No. 9-2.) The DOL then informed plaintiffeat ATU’s objections precluded immediate

certification, and asked that ATahd plaintiffs negotiate. Aftaregotiations beteen plaintiffs

=

—

S).

Jnion

and ATU did not result in agreement, in A@013, the DOL set a briefing schedule on whether

PEPRA precluded Section 13(c) certification.

In September 2013, the DOL refused targrSection 13(c) cfication. The
DOL concluded “PEPRA makes sigmifint changes to pension benetfitat are inconsistent wit
section 13(c)(1)’'s mandate to preserve pambienefits under existing collective bargaining
agreements and section 13(c)(2)’s mandaensure continuation of collective bargaining
rights.” (Compl., Ex. A, 2, ECNo. 1.) Accordingly, the FTA denied plaintiffs’ two grant
applications.
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Through this action, plaintiffs challengfge decisions of the DOL, denying Sect
13 certification and withholding federal funds, on sal/igrounds. Importantly for the pending
motion, plaintiffs assert the de@ns were arbitrary and capricious violation of 8 706(2)(A) of
the APA, were in excess of DOL’s statutorythaarity in violation of§ 706(2)(C), and DOL
prejudged the issues and exhibitedsdin violation of due process.

Defendants have lodged the administrativeord with the court. (ECF Nos. 9-2
9-3, 9-4, 9-5.) Therein, the Custodian of Resdor the DOL’s Office of Labor Management

Standards certified the administrative record:

Pursuant to 5 U.S.C. 8§ 706, Iraby certify to the best of my
knowledge and belief that the documents annexed hereto constitute
a true and correct copy of the adistrative record related to the
proceedings at issue in the above-captioned case. Privileged
documents, including those reflegimternal agency deliberations,

are not part of this adinistrative record.

(ECF No. 9-2.)

As noted, the parties hafited a joint report identifying the documents the part
dispute or agree should be added toath@inistrative record. (ECF No. 34.)

Defendants have also filed a motion to dssnor, in the alternative, for summa
adjudication (ECF No. 9-1), which the court wikcide after ruling on plaintiffs’ motion to
supplement the administrative record.

. STANDARD

In evaluating a challenge to agency afithe APA directs cots “to review the
whole record or those parts of it cited by apart U.S.C. § 706(2)(F).Thus, the court must
review “the full administrative record that sefore the [agency] at the time [it made its]
decision.” Citizens to Preserve Overton Park v. Vo{@erton Parl, 401 U.S. 402, 420 (1971
abrogated on other grounds Balifano v. Sanderst30 U.S. 99 (1977). “[T]he focal point for
judicial review should be the adnistrative record at¢ady in existence, not some new record

made initially in the reviewing court.Camp v. Pitts411 U.S. 138, 142 (1973).

on

es

y

“[T]he general rule [is] that review of agcy action is limited to the administrative

record.” Animal Def. Council v. Hode840 F.2d 1432, 1438 (9th Cir. 1988mended867 F.2d
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1244 (9th Cir. 1989). Supplementation of the adstiative record “decidedly is the exception
not the rule.” Motor & Equip. Mfrs. Ass’n, Inc. v. ERA27 F.2d 1095, 1104 n.18 (D.C. Cir.
1979). Thus, federal “district courts are permitieddmit extra-recordvidence” only in the

following “limited circumstances”:

(2) if admission is necessary totdemine “whether the agency
has considered all relevafdctors and has explained its
decision,”

(2) if “the agency has relied aocuments not in the record,”

3) “when supplementing the record is necessary to explain
technical terms or comptesubject matter,” or

(4) “when plaintiffs make a shang of agency bad faith.”

Lands Council v. PowelB95 F.3d 1019, 1030 (9th Cir. 2005) (quotBw. Ctr. for Biological
Diversity v. U.S. Forest Send00 F.3d 1443, 1450 (9th Cir. 1996)). “These limited exceptio
operate to identify and plug holes in the adsthative record,” and “are narrowly construed at
applied.” Id. (citing Camp 411 U.S. at 142-43).

As the Ninth Circuit explains, “[tjhe scope of these exceptions permitted by @
precedent is constrained, so that the exoaptbes not undermine the general ruliel” “Were
the federal courts routinely bberally to admit new evidence when reviewing agency decisid
it would be obvious that the federalwrts would be proceeding, in effede novorather than
with the proper deference to agencygasses, expertise, and decision-makirig.”

1. ANALYSIS

A. Parties’Positions

Plaintiffs seek admission of various egories of documents to supplement the
certified administrative recordSpecifically, plaintiffs sek admission of correspondence
addressing the impact of PEPRA on Section I&ctification of separate transit projects
(including projects in Los Ageles and Orange Counties), certain electronic correspondence
pertaining to the challenged dsicins, documents pertaining tdet Section 13(c) disputes in
other states that enacted new lpupension reform laws (OhidJassachusetts, and New Jerse

and internal agency memoranda. Plaintiffs atspuest defendants pide a privilege log, and
5
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that the court grant plaintifieave to conduct discovery. Ri&ffs argue their requests are

warranted because the administrative record gtdmby the agency does not include these it

112}

and they “have reasonable, non-speculative gtetm support their belief that Defendants

considered the[se] [items] in reaching the cmgkd decisions.” (Mot. to Supplement A.R. 9:16—

20, ECF No. 18-1.) Plaintiffs also contend the ‘@woents that Plaintiffs have identified rebut
any presumption of regularityahwould typically be affordetb the Record,” because these
documents evince the “importance of the PEPRA-13(c) issue and the appearance that the
challenged decisions may have beer&#d by partisan considerationsld. @t 12:7-11.)
Defendants oppose the admission of most of the documents plaintiffs identify.
Defendants counter the admission of documpettaining to the Los Angeles and Orange
County transit projects and Sextil3(c) certification in otherates indicate, at most, the DOL

was “grappling with similar issues” in otherckttions, not that it “prgudged the decisions”

challenged in this case. (Opp’n 8, ECF No. ZBhe other documents, defendants argue, shquld

not be admitted because they were not beforagkacy at the time it made the decisions to deny

Section 13(c) certification. Dafdants argue plaintiffs have noet their burden for seeking
discovery because plaintiffs “do not identify a &eant factor’ that DOL did not consider, . . . nor
do they make a showing of agency bad faithd. &t 14:25-15:7.) Further, defendants argue
internal agency memoranda are properigiased from the admistrative record, citing?ortland
Audubon Soc'’y v. Endangered Species Co@84. F.2d 1534, 1549 (9th Cir. 1993) (reasoning
documents that “concern . . . the internal debee processes of the agency” are properly
excluded from the administrative record). Defants also argue the agency need not provide a
privilege log undeCook Inletkeeper v. U.S. E.P,A00 F. App’x 239, 240 (9th Cir. 2010)
(denying the petitioners’ “motion to require pregieon of a privilege log). Finally, defendants
do not oppose the admission of correspondence befpaditinal officials: (1) a letter from
California Governor Brown to then-acting Secretaf Labor Harris, (2) #etter from Governor
Brown to President of the United States, Bar@bama, and (3) a letter from defendant,
Secretary of Labor Thomas E. Perez, to GogeBrown. While defendds contest plaintiffs’

characterization that “because public otilsiexchanged public correspondence regarding
6
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PEPRA, the DOL decisions . . . were somehostified by partisan comderations,” defendants
agree to include the letters because they ‘&ehitleast tangentigllto the administrative
decisions that are before this CourtfOpp’n 6:28-7:2, 9:2—-7, ECF No. 24.)

B. LegalStandard

An agency’s certification of the adminidtixe record is entitled to a “strong
presumption” of regularityDeukmejian v. Nuclear Regulatory Comm7ib1 F.2d 1287, 1329
(D.C. Cir. 1984)aff'd on reh’g en banc sub nopsan Luis Obispo Mothers for Peace v. U.S.
Nuclear Regulatory Commi789 F.2d 26 (D.C. Cir. 198@&grcordMcCrary v. Gutierrez495 F.
Supp. 2d 1038, 1041 (N.D. Cal. 2007) (“An agency'’s designation and certification of the
administrative record is treatéildle other established adminidtiree procedures, and thus entitle
to a presumption of admstrative regularity.” (citingdar MK Ranches v. Yuette€394 F.2d 735,
740 (10th Cir. 1993))). “Commonsee dictates that the agerastermines what constitutes th
‘whole’ administrative recorddrause ‘it is the agency that did the “considering,” and that
therefore is in a position tadicate initially which of the matmls were “before” it—namely,
were “directly or indirectly considered.”Pac. Shores Subdivision, C8Vater Dist. v. U.S.
Army Corps of Eng'rs448 F. Supp. 2d 1, 5 (D.D.C. 2006) (internal alteration omitted) (quot
Fund for Animals v. William=45 F. Supp. 2d 49, 57 (D.D.C. 2003)).

To rebut the presumption of regularity, pigfs “must put forth concrete eviden
to show that the record” is incompleteac. Shores448 F. Supp. 2d at 6. Plaintiffs cannot mg
their burden “simply by assertingatthe documents are relevantreveefore or in front of the
[agency] at the time it made its decision, and vireaelequately consider&dnstead, plaintiffs
“must identify reasonable, non-speculative grounds for [their] belief that the documents we
considered by the agency amok included in the record.ld. Moreover, plaintiffs “must identify
the materials allegedly omitted from the recoithwufficient specificity, as opposed to merely
proffering broad categories of documents and datiaite ‘likely’ to exis as a result of other
documents that are included in the administrative recdataty of Duluth v. JewellNo. 12-cv-
1116, F. Supp.2d __, 2013 WL 5422453, at *5 (D.D.C. Sept. 29, 2013).
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C. Categories of Documents

With these principles in mind, the cotutns its attention tthe specific items

plaintiffs request be admitted by the court to supplement the certified administrative record.

1. Documents Pertaining to Othemidang Section 13(c) Disputes in
Californialnvolving PEPRA

Plaintiffs seek admission of corresponde addressing the impact of PEPRA o
Section 13(c) certifiation for all California transit agencie®laintiffs argue this corresponden

“address[es] the subject matter at issue in tladleiged agency action.” (Mot. to Supplement

A.R. 6:8-10, ECF No. 18-1.) Specifically, plaffgiseek admission of the following five items;

1. An October 12, 2012, letter frospecial counsel for ATU to
California Transit Associationpfficials at the DOL were
copied. (Decl. Kraft, Ex. B, HENo. 18-4.) This letter appears
to reflect the union’s desire to reach a negotiated settlement.

2. A February 13, 2013, letter frohmos Angeles County Counsel
to the DOL. (Decl. Kraft, Ex. C, ECF No. 18-5.) This letter
reflects the Los Angeles CounBounsel’s opinion that PEPRA
does not violate Section 13(@)ith respect to Los Angeles
County’s federal grant applications.

3. An April 3, 2013, letter from San Diego Metropolitan Transit
System to the Acting Director of the Office of Labor
Management Standards. (Decl.aftr Ex. F, ECF No. 18-8.)
This letter requests the DOL consider the impact on transit-
system patrons and employe@sdeciding the Section 13(c)
issue.

4. A May 23, 2013, letter from Sabiego Metropolitan Transit
System to the then-Acting Director of the Office of Labor
Management Standards. (Dd€taft, Ex. G, ECF No. 18-9.)

5. Correspondence concerning then$daego Metropolitan Transit

System’s grant application. ((De&raft, Ex. K, at 9-26, ECF
No. 18-13.

(Id. at 6:22—7:13, 9:2-5)Plaintiffs argue these items should be admitted under the Ninth
Circuit's decision inThompson v. U.S. Department of La®85 F.2d 551 (9th Cir. 1989); they
i

YIn the Joint Statement filed after the hagridefendants do not oppose the admission
the first eight pages of Exhibit K. Therefore, the first eight pages will be admitted.

2 Plaintiffs also seek the admission ofivas other correspondence concerning PEPR
that defendants do not oppose. Thmadion of these items is discussed below.
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also citeSierra Pacific Industries W.S. Department of Agricultuyé&o. 2:11-cv-1250 KIM
EFB, 2011 WL 6749837 (E.D. Cal. Dec. 22, 2011).

Defendants oppose admission of these doctsnarguing plaintiffs’ “view of the
‘subject matter at issue in this case’ istta broad.” (Opp’n 9:12—-1%CF No. 24.) Defendant
argue that Los Angeles County, for example, isanpéarty to this suit anits letter to the DOL
was not part of what the agency relied oldl. 4t 5:19-23.) Defendamargue the relevant
portions of this correspondence have alreadyribeeluded in the Administrative Record, and
indeed that written correspondence accounts for owe thousand pages of that recordd. &t
9:17-19 (citing A.R. 1-1268).) Moreover, defendaague plaintiffs “do not explain why the
substance of . . . this correspondencewarrant[s] supplementing a recordlt.(at 9:26—-28.)

UnderThompsonif an agency decision makerrigade aware of correspondence

concerning settlement negotiations of a dispuferbehe agency, then that correspondence may

be properly admitted to supplement the admiatiste record in determining whether the
agency'’s decision was arbitrargdacapricious. 885 F.2d at 551. Thompsonthe complaining
employee claimed he was fired in retaliation fohfstleblower” activities irviolation of federal
law, and the DOL’s administtige law judge (ALJ) was copied on correspondence concernir
settlement negotiations betwe€hompson and his employeld. at 553-554. In that
correspondence, the employer and employee sigtbwhether the dismissal of the employee
claims would be with or without prejudice. taf the parties reached a settlement and agreec
dismissal would be without prejudice, the Aletommended the Secretary of Labor approve
settlement agreement without prejudice. Beeretary approved thetdement; however, the
Secretary also added that the “case was dismigslegrejudice” 1d. at 554 (emphasis in
original). In addressing Thompson’s challengéhe Secretary’s deston under the APA, the
Ninth Circuit held “this court canonsider these letters in determining whether the Secretary
decision was ‘arbitrary and capricious’ . . .Id. at 556. The court reasoned: “The
correspondence was sent to the ALJ, who, at theleast indirectly condered the settlement
negotiations when he approved the recommewdeer that was silent as to the mode of

dismissal.” Id. at 555.
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Here, as imThompsonthe court finds the correspondence concerning statewio
settlement negotiations between the ATU asuthion and state transpation representatives
was “at the very least indirectgonsidered” by the DOL and may therefore be considered by
court in determining whether the Section 13(a)idewas “arbitrary and gaicious.” 553 F.2d a
555-56. The Secretary of Labor himself, in a tetteCalifornia Governor Brown, said the DO
would postpone a determination on Section 13(c) cettiificaf a proposed trait project in the
“hope that this additional time will provide apportunity for your state to work out a possible
resolution, as other states have dor{@ecl. Kraft, Ex. |, at 2, ECF No. 18-11.)n a preceding
paragraph, the Secretary said the DOL broughtghsies together to seaf they could find a
negotiated solution,” apparently refiag to settlement negotiationsid) And in another portior
of the letter, the Secretary referiedother states that “all passed laws that reformed the colle
bargaining process, but in each case the transit agency, unions[,] and the state came up v
solutions in order to avoid anflict with Section 13(c),” inalding negotiated settlementdd.(at
1.)

The court finds the correspondence betw€alifornia transportation groups and
transit unions related to settlement negotiat@md concludes the letter should be admitted to
supplement the administrative record untleompson See als@&ierra Pac. Indus.2011 WL
6749837, at *2 (“Because the three letters on whinlagency attorney] was copied address t
subject matter at issue in this case and wel@®dé¢he decision-makinggency, plaintiff’'s motior
[to supplement the administrative record] iarged with respect to this correspondence.”).

Therefore, because the October 12, 2012, l&étten special counsel for ATU to California

3 Defendants do not oppose the admission of this letter; it is admitted.

* Plaintiffs point to language from this court’s prior decisioSierra Pacific Industries
for the broad proposition that if an agency o#flaivas “copied” on correspondence that “addressed th
subject matter at issue in this case,” the cpordence was therefore “before the decision-making
agency.” (Mot. to Supplement A.R. 6:8-8:5, ECF No. 18-1 (qu@&irga Pac. Indus.2011 WL
6749837, at *4).) The decision 8ierra Pacific Industrigshowever, is limited to the facts of that case.
There, correspondence was sent from&. Bttorney to the plaintiffs’ counsel, and a U.S. Department
Agriculture official was copied; presumably, the U.SpBxtment of Agriculture official would rely on th

e
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advice of a U.S. Attorney in that matter regaglihe issue addressed by the correspondence -- whether

Agriculture would allow its employees to be deposedsierra Pac. Indus.2011 WL 6749837, at *2, *4
a different scenario from that in this case.
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Transit Association concernstdement negotiations as Thompson(Decl. Kraft, Ex. B, ECF
No. 18-4), plaintiffs’ motion is GRANTEDvith respect to this correspondence.

The court finds the other correspondences warelated to si¢ment negotiations
but instead pertained to DOL dsidins not challenged here. Tather documents plaintiffs ask
be admitted are opinion letters written by attosmfyr municipal transit agencies in San Diego
and Los Angeles concerning separate federal gyaplications. Thesetlers also ask the DOL

to consider the significant potential impact on the municipality when deciding Section 13(c

certification for their transit projés. Because plaintiffs have radequately explained or pointe

to evidence these letters wédgrectly or indirectly considered by agency decision-makers”
regarding the agency’s decisions on the Sacramento and Monterey—Salinas transit grant
applications at issuin this litigation,Thompson885 F.2d at 555 (alteration omitted), this port
of plaintiffs’ motion is DENIED ago Exhibits ‘C,’ ‘F,” and ‘G.’

Plaintiffs’ requests that the court admittergals related to grant proposals from
San Diego, Orange County, and Los Angeles andagly unavailing. Plaintiffs assertin a
conclusory manner that “DOL’s determinatiohthe PEPRA/13(c) issue, although ultimately
manifesting itself in just fougrant denials, consisted of a broad review and analysis of the
general impact of PEPRA . . . . informed by more than briefs submitted by SacRT and its
employee unions.” (Reply 4:21-25, ECF No. 28ljis assertion, howeves not supported by
concrete evidence that these items were directigdirectly considered by the agency.
Plaintiffs’ position also miscongtes the court’s role under the APA. Ultimately, the court wi
look to the record provided lilze DOL to determine whether its decision was reasonable, of
instead, “arbitrary and capricious.” Presumatiig, agency has every incentive to provide as
much support as it can for its decisidbf. Pac. Shores448 F. Supp. 2d at 5 (“Common sense
dictates that the agency determines what cotesitilne ‘whole’ administrative record because
is the agency that did the “considering,” and thatefore is in a pasdn to indicate initially
which of the materials were “before” it and wédaectly or indirectly considered.”” (quoting
Fund for Animals245 F. Supp. 2d at 57)).

i
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Ultimately, if “the court determines theemry’s course of inquiry was insufficie
or inadequate,” the court will remand the maltack to the agency for further explanation or
additional considerationAsarco, Inc. v. U.S. E.P.£616 F.2d 1153, 1160 (9th Cir. 1980). Th
it is not the court’s role to second-guess the agsmgytification that te record submitted to th
court is complete based on plaintiffs’ asser$iosupposition, or speculation because ultimatel
the scope of review of agency iact is limited; instead plaintiffaust provide concrete evideng
the record is incompleteSeed. (“Consideration of the evidence to determine the correctnes
wisdom of the agency’s decision is not permitted.”). .For example, it is not the court’s role
determine whether the DOL “at least shoulgtdhaonsidered[] these materials,” (Mot. to
Supplement A.R. 9:6-7, ECF No. 18-1), absent pffshidentification of a factor made relevar
by Congress that the DOL failed to consid8ee Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. St
Farm Mut. Auto. Ins. Cd’ State Farm’), 463 U.S. 29, 43 (1983) (“an agency rule would be
arbitrary and capricious if the agency has retiadactors which Congresss not intended it to
consider”).

Because plaintiffs have not provided conerevidence that the denial of the twg
applications and four grantsiasue in this litigation was paof a “broad review” that included
all California grant applications, the portiongéintiffs’ motion seeking the admission of page
nine through twenty-sinf Exhibit ‘K,” and Exhibits ‘L’ through ‘Z’ (Decl. Kraft, Ex. K, ECF
No0.18-13, at 9-26; Exs. L-Z, ECF Nos. 18-14-18-28) is DENIED.

2. Documents Pertaining to Other Sectioncl Blisputes in Other States th4
Have Attempted Public Pensionf@en (Such as Ohio, Michigan,
Massachusetts, and New Jersey)

Plaintiffs seek admission of documend$ated to “disputes involving new state

laws that impact subjects of collective bargaitiimgstates other than California. (Mot. to

Supplement A.R. 9:21-10:4, ECF No. 18-1; Decl. Kraft, Ex. BB, ECF No. 18-30.) Plaintiff$

argue that because the briefs submitted to the i2€rred to the decisions other states, and
because the DOL cited to and discussed thesedgigputes in the administrative record, these
items should be part of the record. Defants initially opposed the admission of these

documents arguing that these documents weteonsidered by thegency. (Opp’'n 12:7-28,
12
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ECF No. 24.) Defendants appe¢amhave waffled with respect to one set of documents, as

discussed below.
A number of other district courts hasddressed the argument plaintiffs advang

here: that items the Department of Laborcive referenced wettherefore “indirectly
considered” by the agency. The courts have madalistinctions when documents within the
administrative record refer to extra-record mats: (1) whether the agcy cited or merely
referred to extra-record documendad (2) whether the citation meference appears anywhere
the administrative record, or inglactual decisional document.

For example, irfCenter for Native Ecosystems v. Salazdrl F. Supp. 2d 1267,
1277 (D. Colo. 2010), the districburt rejected the petitioners’ argument that “if a document
considered by the relevant agency decision medetains references to other documents, tho
underlying documents must be included in the ieb®cause they were indirectly considered
(often referred to as ‘consideration througtation’).” The court reasoned that “the
consideration through citation argument stretchesttain of indirect assation to its breaking
point and cannot be a basis for compellingptetion of an Admirstrative Record.”ld.; see
alsoGrunewald v. Jarvis924 F. Supp. 2d 355, 358 (D.D.C. 2013) (“The[] argument that the
Administrative Record must be supplementetth\a document referenced in a document . . .

stretches the meaning of what is ‘b&foihe agency” beyonddtbreaking point.”)WildEarth

Guardians v. SalazaNo. CV-09-00574-PHX-FJM, 2009 WL 4270039, at *4 (D. Ariz. Nov. 2

2009) (“[W]e find no indication thagither the petition or the pert relies so heavily on the
underlying sources in question that one might fdidysaid to have considered the sources m¢

by considering the documentsvitnich they are cited.”).

13

e

n

Se

prely




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

In a separat®VildEarth GuardiansaseWildEarth Guardians/. Salazay670 F.
Supp. 2d 1, 6 (D.D.C. 2009)WildEarth D.C."”),” the court found the plaintiff had not
established that even a document mentionglderagency’s decisional document was conside

such that it belonged in the adnstrative record. Plaintiff failetb satisfy “its heavy burden to

red

rebut the presumption of administive regularity when it show[ed] only that the Secretary falled

to include a document that was mentioned—+mitsubstantively cited to—on one occasion in
the Secretary's 90—day findingld. In reaching this conclusion, the courMfildEarth D.C.
observed, “[a]lthough citation to a document mayRkantiff urges, indicate consideration of tf
contents of the document, the fact that a doctimsemerely mentioned does not lead to the sa
conclusion.” Id.

Another court in this district has conded that, while “an extra-record docume
that is cited in the agency’s actual decision doeent indicates ‘consideran of the contents of
the [extra-record] document’ bydldecision-maker,” “a mere reference in the administrative
record is insufficient” to indicate the decisiondmaconsidered the contents of an extra-recor
document.Pinnacle Armor, Inc. v. United State€323 F. Supp. 2d 1226, 1241 (E.D. Cal. 2013
(“Pinnacle Armor”) (internal alteration omitted) (quotiddarcum v. Salazar751 F. Supp. 2d
74, 81 (D.D.C. 2010)). Thus, the court distirsines a full citation in the “actual decision
document” to an extra-record document from &fenreference” in the record in determining t
sufficiency of proof of consideratiorid.

These district court decisions are persuasiThe basic lesson to be distilled is
that there is not a bright line rule requiring ttourt to question, or prohibiting the court from

guestioning, the agency’s certification whenevéiag omitted a document cited in the record

®WildEarth D.C.is based generally on the same factual and procedural background as the Arizona case cite
but it contests a separate agency decision on a diff@pglitation to list the prairidog as an endangered species
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decisional document. In particular, the courtias constrained to find plaintiffs have met their
burden by simply pointing to any extra-redeitation in the decisional document.

In enforcing plaintiffs’ heavy burden tebut the presumption of administrative
regularity, the court takes a contigxl approach. The more the agency substantively relied U
a document cited in its decision, the more perseasie argument that the agency directly or
indirectly considered the docmt in making its decision.

Here, plaintiffs have not shown the D@ktually considered decisions from

certain other states, namely Ohio, New Jersey amtiilyiin, in reaching its desions in this case.

First, it is unclear whether tH2OL even indirectly considerats decisions regarding Ohio and
New Jersey in deciding the fateaintiffs’ grant applications,drause plaintiffs do not point t
places in the actual deasi letter in which the DOL referred &ither Ohio or New Jersey. The
only place Ohio or New Jersey is referenced & letter outside the admstrative record from
Secretary of Labor Perez to@rnor Brown. Therein, the Setary said: “Recently, . . . New
Jersey [and] Ohio . . . all passed laws that re¢artine collective bargaimg process, but in eacl
case the transit agency, unions and the state spmth solutions . . . to avoid a conflict with
Section 13(c).” (Decl. Kraft, I, at 1, ECF No. 18-11.) As [@runewald plaintiffs’
“argument that the Administrative Record mussheplemented with a document referenced
document not in the Administrative Record stretctiee meaning of what is ‘before the agenc
beyond the breaking point.Grunewald 924 F. Supp. 2d at 358.

Second, the DOL cited three documents relabethe Michigan transit projects i

its decision letter denying Secti@B(c) certification to SacRT to support its claim that it has

“consistently articulated [its] position in Depantal correspondence to grantees and unions

(A.R. 129-30, ECF No. 9-2, at 77-78he court finds that, as WildEarth D.C, plaintiffs have

not satisfied their “heavy burden to rebut gresumption of admistrative regularity” by
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showing “only that the [DOL] failed to include . document[s] that [were] mentioned—but ngt

le

substantively cited to—on one osgan in the [DOL]’s . . . finding.” 670 F. Supp. 2d at 6. WH
the DOL cited to the Michigan documents, the purpose was merely to bolster the DOL'’s position
that it had applied similar reasing in Michigan, not that had considered the Michigan
documents in making its determination in the instase. The reference to the documents is jnot
substantive, and plaintiffs hataled to “. . . provide ‘non-spetative grounds for their belief
that the agency actuallpuosidered the materials.’Pinnacle Armor, InG.923 F. Supp. 2d at
1241 (internal alteration omitted) (quotiMarcum 751 F. Supp. 2d at 81). Plaintiffs have nof
shown the DOL directly or indictly considered its decisions regarding Ohio, New Jersey, and
Michigan transit projects and thostates’ efforts at public pensiceform in deciding the Sectign
13(c) issues in this case.
The admissibility of documents related to Massachusetts presents a more difficult
guestion, however. The DOL digsed Massachusetts at lengtlitsndecision letter regarding
SacRT’s grant application to exnh why denying certification toé8RT in “the instant matter is

not inconsistent with the Department’s recesttification in Massawsetts.” (A.R. 131, ECF

No. 9-2, at 79.) The decision letter explained/tioe recently enacted Massachusetts legislation,
“contrary to the situation here, . . . fully peeged rights and benefitsxder existing collective
bargaining agreements.Id() Therefore, the court finds ti¥OL “at the very least indirectly
considered” the section 13(ckgute in Massachusetts in rhang the decisions challenged in
this case such that the court should alsoidenshese documents in deciding plaintiffs’ APA
challenge. Thompson885 F.2d at 555-56.

Moreover, at the hearing on Febru&f, 2014, counsel for defendants conceded

the Massachusetts letter had been fputhe administrative record already:

16
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THE COURT: . . . Back to th Massachusetts decision. The
Sacramento decision letter does reference that.

MS. ULLMAN: Right.

THE COURT: And say it's not monsistent. The Sacramento
decision is not inconsistent with Massachusetts.

MS. ULLMAN: Correct.

THE COURT: So doesn’t that signat least indiect reliance on
that prior decision?

MS. ULLMAN: Yes. So we agreed to putitin
THE COURT: All right. | hae no further questions.

(Rep.’s Tr. 26:4-17, ECF No. 33 (emphasis addedg), in the Joint Reort filed after hearing,
defendants identified Exhibit BB as one of the specific documents they oppose adniiitiad. ((
3:4-7.) The court finds that the Massachusitssion letter is admissible for the additional
reason that defendants concetlad point at oral argument.

Therefore, plaintiffs’ motion to supgnent the administrative record with
documents concerning other states’ efforts atipameform is DENIED as to Ohio, New Jersey
and Michigan but GRANTED as to Massachuse8pecifically, plaintiffs motion to supplement
the record with documents concerning the DOL'’s recent certification, notwithstanding
Massachusetts’ enactmentabfapter 25 of the Acts of 2009, An Act Modernizing the
Transportation System of the Comnwealth, 88 140, 146, is GRANTED.

3. Otherltems
a. Sacramento Regional TramBistrict’s Full Funding Grant
Agreement

Plaintiffs ask the court to admit ti&&acRT’s Full Funding Grant Agreement.
Plaintiffs argue that because the FTAppeoval of a Full Funding Grant Agreement is a
“commitment to the grantee to supply the fetldmdlars needed to build the project,” the
“continued ability of a transit entity to obtaiederal funds, maintain and improve its transit
infrastructure, and thus support . . . its unionigegbloyees, is a relevant factor.” (Mot. to

Supplement A.R. 15:21-25, ECF No. 18-1.) Riffmargue, therefordhe grant agreement
17
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should be admitted because it represents a rdléaetor the DOL should have considereldl.)(
Defendants oppose, arguing “the decision makendidave this document at the time of the
determination.” (Opp’n 6:13-15, ECF No. 24.)

Plaintiffs point to no statoty authority to support #ir assertion that the DOL
should have considered the impact denying Sedtg{c) certification would have on the suppc
of unionized employees as a factor made relelar@ongress. Moreover,dhisk that unionizec
employees will be out of work and therefevithout “support” appears speculative because
PEPRA appears to exempt unionized transit engasyf the Secretary dfabor’s decision is
upheld. SeeCaL. Gov’'T CoDE § 7522.02 (a)(3)(A) (“[PEPRA] €l not apply to a public
employee whose interests are protected unddioBgt3(c)] 5333(b) of Title 49 of the United
States Code . . . [i]f a fedémdistrict court uphold the determination of the United States
Secretary of Labor, or his or her designee, dipglication of this artie precludes him or her
from providing a certification undeésection [13(c)] 5333(b) ofifle 49 of the United States
Code”). Thus, federal funds presumably wilhtinue to be supplied the decision here is
upheld, such that the risk thaBaction 13(c) denial would undeirme the availability of federal
funds to “support . . . unionized ployees” is negligible. Moreoveplaintiffs offer no evidence
to rebut the DOL’s averment that the Fundingu@rAgreement was not before the agency wh
it made its decisionSeeCity of Duluth _ F. Supp. 2d at _ 2013 WL 5422453, at *5
(plaintiffs “must identify reasonable, non-spedivia grounds for [their] belief that the docume
were considered by the agency and not includélde record.” (internal quotation marks and
alterations omitted)).

Therefore, this portion of plaintiffghotion to supplement the administrative

record is DENIED.

b. May 20, 2013, Email Correspondence Between Sacramento

Regional Transit and the Office bAbor—Management Standards.

Plaintiffs also ask the court to admit a “May 20, 2013[,] email chain between
Sutter Starke on behalf of SacRT and Doug Mant, Ann Comer, and Andrew Auerbach of

OLMS ....” (Mot. to Supplement A.R. 7:20-ECF No. 18-1; Decl. Kraft, Ex. J, ECF No. 1
18
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12.) Defendants “do not oppose adding this emairchased on the contents of the emails, O
on the principle that the law does not reqaigeninistrative records to be replete with
unnecessary material just because a private psggrta that such matergiould be included in

the record.” (Opp’'n 10:13-16, ECF No. 24.) Dwefants aver that the email chain is “a non-

substantive, ministerial communigat about who[m] Plaintiffs shodladdress emails to . . . after

Mr. Lund left his position.” Id. at 10:18—-20.) Thus, defendamntend, “Plaintiffs’ argument

ut

that the email is important because it shows Mind.was involved . . . in the decisions at issue is

disingenuous . . . because Plaintiffs themselegsed Mr. Lund on their submissions to DOL .|. .

and most of the electronic monunications in the Administti@e Record copy Mr. Lund.”ld. at
10:21-24.)

Here, review of the email confirmsfdadants’ contention that the email was
purely ministerial in nature. Ehemail in question states: “Dr. Lund has ‘graduated’ and is n
longer Director of [Office of Labor—-Managemena&dards]. | believe that he will stay on in
some capacity in DOL, but as of this morning, no longer have an email address for him.”

(Decl. Kraft, Ex. J, ECF No. 18-12.) Beesauhe administrative record need not be

supplemented by “every scrap of paper that could or might have been created,” but instead only

with those items the agency catexed in making its decisiomOMAC v. Norton193 F. Supp.
2d 182, 195 (D.D.C. 20023ff'd, 433 F.3d 852 (D.C. Cir. 2006), this portion of plaintiffs’ mot
is DENIED.

4. Items Defendants Do Not Oppose Admitting

Plaintiffs seek, and defendants dd appose, the admission of the following

documents to the administrative record:

a. Exhibit D (ECF No. 18-6), submitted by defendants at ECF
No. 22-1, A.R. 1560-62.

b. Exhibit E (ECF No. 18-7),ubmitted by defendants at ECF
No. 22-1, A.R. 1563-64.

C. Exhibit H (ECF No. 18-10), submitted by defendants at
ECF No. 22-1, A.R. 1565-66.

d. Exhibit | (ECF No. 18-11), submitted by defendants at ECF
No. 22-1, A.R. 1567-68.
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e. Exhibit CC (ECF No. 18-31), submitted by defendants at
ECF No. 29-1, A.R. 1593-94.

f. Exhibit K, at K-1 through K-8 (ECF No. 18-13), submitted
by defendants at ECF No. 29-1, A.R. 1585-92.

g. The documents referenced in the parties' Joint Report as
being located at "ECF No. 28-8," (J. Report 2:10-11, ECF
No. 34), subject to the partiesarifying what this exhibit is,

as it does not appeto correspond tan item on the court's
docket.

Accordingly, these items are ADMITTED to the administrative record.

5. PrivilegelLog

Plaintiffs request the court order defent$ato produce a privitge log. However,
because internal agency deliberations are plpp&cluded from the administrative record, the
agency need not provide a privilege ldgat’l Ass’'n of Chain Drug Stores v. U.S. Dep't of Hex:
& Human Servs 631 F. Supp. 2d 23, 27 (D.D.C. 20089¢ alsaCook Inletkeeperd00 F. App’x
at 240 (denying plaintiffs’ “motion to require preption of a privilege log. This portion of
plaintiffs’ motion is therefore DENIED.

6. Motion for Leave to Conduct Discovery

Plaintiffs assert defendatomission of the documents listed above rebuts the
presumption of regularity, warranting discovery. Plaintiffs also aafjowiing discovery is
appropriate because the decision maker “may baea affected by partisan considerations,”
rather than influenced solely by permissible dastunder the statute. (¥ to Supplement A.R.
12:7-11, ECF No. 18-1.)

“To support a claim of improper politicaifluence on a federal administrative
agency, there must be some showing that theiqalppressure was intendi¢o and did cause the
agency'’s action to be influenced by factors mdevant under the controlling statutél’own of
Orangetown v. Ruckelshau&10 F.2d 185, 188 (2d Cir. 1984) (citiBgerra Club v. Costleb57
F.2d 298, 409 (D.C. Cir. 1981)). In the absencereflible allegations of improper ex parte
contacts or of improper influence based opemmissible factors, supplementation of the
i

i
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administrative record is not warranted; the nmmotential for bias is not enough. As the Fifth

Circuit has explained:

Congressional “interference” angdlitical pressure” are loaded
terms. We need not attempt a portrait of all their sinister
possibilities, even if we were alile do so. We can make plain that
the force of logic and ideas is notur concern. They carry their
own force and exert their own pressuta this practical sense they
are not extraneous. That a corsgraan expresses the view that the
law ought not sanction the use ofyHbne irrevocable trusts to gain
$1.4 million in subsidies is not impaissible political “pressure.”

It certainly injects no extraneodactor. We find no due process
right in these preliminary eff@tto persuade the government to
grant farm subsidies sufficient to exclude the political tugs of the
different branches of government, and we see nothing more here.

DCP Farms v. Yeutte®57 F.2d 1183, 1188 (5th Cir. 1998¢e als® CHARLESH. KOCH, JrR.,

ADMINISTRATIVE LAW AND PRACTICE § 6:13 (3d ed. 2013) (“Open communication from politi¢

officials cannot be considered improper influencerem the case of formal adjudication.” (citi
Power Auth. of State of N.Y. v. F.E.R3 F.2d 93, 109-10 (2d Cir. 1984))).

Here, only two items that should have been included were omitted from the
administrative record: (1) an October 12, 2012, iéttam special counsel for ATU to Californié
Transit Association, on which officials at the D@ere copied; and (2Jocuments pertaining to
the Massachusetts’ grant approvafss discussed above, the aggshould have included this
information in the administrative record becatissre are non-speculative reasons to infer the
agency at least indirectly cadsred this information. Hower, the omission of these two
documents is insufficient to rebut the stronggumption of agency regularity. Similarly,
plaintiffs’ allegations of involvement by so-calléhigh level” political officials does not rebut
the presumption of regularity eitheCf. Costle 657 F.2d at 408 (“[W]e do not believe that
Congress intended that the cowtsvert informal rulemakingto a rarified technocratic
process, unaffected by political considerationghe presence of Presidential power.”).

Moreover, plaintiffs have not pointed to coete evidence of bad faith in this ca
District courts have orderedstiovery based on a finding of badMiafor example, if an agency
decision is “unreasonabl[y] delay[ed]” or‘Benior level personnel” have “overruled the

professional staff. " Tummino v. Von Eschenbact27 F. Supp. 2d 212, 231 (E.D.N.Y. 2006).
21
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For example, iMumming the plaintiffs challenged the Federal Drug Administration’s (“the
FDA") failure to approve over-the-counter (“@T) access to the emergency contraceptive dr
known as “Plan B.”ld. at 216. The FDA delayed responding to the application for OTC ac
for five years.Id. at 217. Moreover, soon after the iritgplication for OTC access was filed
2003, the FDA’s Non-Prescription Drug Advisd®pmmittee voted 28-to-0 that the “data
demonstrate[d] that Plan B is safe e in the not-prescription settingd. at 218-19. The
plaintiffs produced evidence that “[s]enior nagement and the Commissioner” of the FDA
nonetheless voiced “vocal disappravaf the Plan B OTC applicati,” and additional reviews ¢
the proposal were orderett. at 220. From this evidendhe district cart concluded a
“preliminary showing of ‘bad faith or improper behavior has been matte &t 231-32 (citing
Overton Park401 U.S. at 420). The court reasotteel FDA'’s behavior “strongly suggest[ed]
that the delay [was] a calculated “filibustdesigned to avoid making a decision subject to
judicial review.” Id. at 232. The court also inferred, frahee FDA'’s rejection of its committee’
unanimous recommendation that OTC accesappeoved, that the FDA considered improper
factors: “the statements of sorsenior decisionmakers . .uggest that the real reason for
concern about granting OTC access to adoleseegshe prospect that this might increase
sexual activity in that age groupltl. at 233. The court explainedattthis evidence tended to
support the conclusion that “the agency’sisedecisionmakers we resting on improper
concerns about the morality of adolescent sexualigg” instead of the scientific consideratior
and recommendations of professional stédf.

Unlike in Tumming here, plaintiffs have not pointed evidence that senior leve
personnel overruled professional staff or attehpoeevade judicial review. They have not
pointed to specific statemerdagsenior personnel or the Secretary of Labor himself vocally
disapproving of California pension reform efforts for reasons extraneous to the agency’s 3
expertise.Cf. Tumminp427 F. Supp. 2d at 233 (“the Acting Bator also [said] later that he
signed the not-approvable lette¥cause of his conges about an increase in ‘unsafe sexual

activity’). In short, this case is a far cryofn the relatively few cases which courts have

ordered discovery beyondefadministrative recordSee Overton Parld01 U.S. at 420 (ordering
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discovery beyond the administragivecord, but noting “inquiry to the mental processes of
administrative decisionmakersusually to be avoided.”).

Therefore, because plaintiffs have not rebutted the presumption of agency
regularity, their motion for leave to conduct discovery is DENIED.

7. General Categories of Materials

Plaintiffs clarified at tle hearing, and in the JoiReport, that the specific
documents they request were intended as “exanopldé® kind of things that [plaintiffs] believed
should be included in a completxord but were not.” (Rep.&. 7:6-10, ECF No. 33.) For the
reasons set forth above, plaintiffave not rebutted the presumptmfiregularity with respect to ja
broad category of unspecified documentscdese plaintiffs “must identify the materials
allegedly omitted from the record with suffictespecificity, as opposed to merely proffering
broad categories of documents anthdhat are ‘likely’ to exist aa result of other documents . |. .

in the administrative recordCity of Duluth __ F. Supp. 2d at __, 2013 WL 5422453, at *5, t

(=)

the extent plaintiffs seek admission of getheategories of documents beyond their specific
requests, plaintiffs’ motion is DENIED.

V.  CONCLUSION

For the foregoing reasons, and as set forth above, plaintiffs’ motion (ECF Nq.
is GRANTED IN PART and DENIED IN PART.

The court HEREBY RESETS defendants’tion (ECF No. 9) fo hearing to be
held on May 23, 2014, at 10 a.m. in courtroom 3. To the extent a party wishes to submit 3

supplemental brief in light of this order, thattya brief shall not exceetén pages and must bs

A1”4

filed no later than May 9, 2014.
IT IS SO ORDERED.
DATED: April 24, 2014.

UNIT TATES DISTRICT JUDGE
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