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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DUARTE NURSERY, INC., et al., No. 2:13-cv-02095-KIM-DB
Plaintiffs,
V. ORDER

UNITED STATES ARMY CORPS OF
ENGINEERS, et al.,

Defendants.

On June 10, 2016, this court found Duatitdated the Clean Water Act (CWA) K

discharging pollutants into “wateof the United States” withoutpeermit or statutory exemptiory.

Order at 24-35, ECF No. 195. After finding the CWAdta strict liability statute, the court
scheduled a bench trial to determihe issue of injunctive religind civil penalties. ECF No.
268;seealso 33 U.S.C. § 1319(b) (providing forjumctive relief); 33 U.S.C. § 1319(d)
(providing for civil penalties).

On June 16, 2017, the court held a final pretrial conference and heard the p4
arguments on several pending motiamemine (MILs). See ECF No. 286. The court
adjudicated several motions from the benchi-EN©O. 286, and now addresses the balance.
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l. SUMMARY OF REMAINING MOTIONSIN LIMINE

The court briefly summarizes the remagiMILs, all of which the United States
filed. Two motions seek (1) to admit several bess records without theed for a live witness,
ECF No. 231-1 (MIL No. 2); and (2) to precludedite from raising certain affirmative defens
ECF No. 235-1 (MIL No. 3). Additional motiorseek to exclude several documents produce
after the close of discovery:)(8arious exhibits comprising dechtion and deposition testimon
the government filed in pridrials of separate casdsCF No. 230-1 (MIL No. 4); (5)
supplemental reports of Duarte’s experts TherSkordal, Diane Moore and David Kelley, EC
No. 228-1 (MIL No. 1); (6) “second supplementaKpert reports obkordal and Moore and
pictures attached to those reports, EGF RB0 (second addendum to MIL No. 1); and (7)
Duarte’s financial records, ECF Nos. 230-1 (Mb. 4), 238 (first addendum to MIL No. 4), af
281 (second addendum to MIL No. 4). In tothé United States requests the court exclude
thirty-six of Duarte’s exhibits.

Il BUSINESS RECORDS WITHOUT ME TESTIMONY (MIL NO. 2)

The United States seeks to admit tvegbusiness records from North State
Resources, Inc. (North State) and North&avironmental (NortStar) filed with Len
Lindstrand’s and James Stevendéclarations, without qualifyinthe proponents of the records
as experts and making them available for ceosanination. ECF No. 231-1 at 2, 10 (United
States trial exhibits 8, 112, 13, 14, 15, 16, 17, 18, 19, 20 and 50). The records include, in
draft delineations of waters of the United Stgeedibits 18, 19, 20), andorthStar’s “scope of
work” contracts with Duarte (exhibits 13 and 1o party disputes these documents were m
and kept in the regular course of busineS=e ECF 231-1 at 2 (“The parties agree that these
documents are authentic.9e also ECF No. 241 (omitting any rebuttal on this point). But
Duarte contends the United States cannothusexpert opinionsantained within these
documents without making a qualified experitness available for cregsexamination. ECF No.
241 at 6. Alternatively, Duarte contends theuwtoents are too unreliable to qualify for the
business records exception because they werefnvevified” and are based on dated laws an

standards, and “even the Government’s expeiisis case dispute [their veracity]ld. at 8.
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Under Rule 902(11), a party may authegiiéca “domestic” or business record
through certification in lieu of live witnegestimony. Doing so requires satisfying Rule
803(6)(A)—(C), regardingecords of a regularly conducted aitfi. Rule 803 requires that (A)
the record was “made at or near the time” ef¢bnduct it describes or that the information
contained within the record was transmitted'sgmeone with knowledge”; (B) the record was
“kept in the course of a regukaiconducted activity” of the ganization; and (C) “making the
record was a regular practice of that activit{z&d. R. Evid. 803(6)(A)—(C Rule 902(ii) also
requires giving the adverse paftgasonable written notice of the intent to offer the record”
before hearing or trial, “making the recandd certification availaklfor inspection,” and
providing the adverse pgra “fair opportunity to challengeghe document’s admissibility. Fed
R. Evid. 902 (11).

Duarte’s first contention, that theaords contain inadmissible expert opinions
unless supported by a sponsoring witness, persuasive. Business records can include, ampng
other things, “condition[s], opiniog], or diagnos[e]s.” Fed. Bvid. 803(6). Indeed, “portions
of investigatory reports otheise admissible under [the publecords excdn] are not
inadmissible merely because thagte a conclusion or opinionBeech Aircraft Corp. v. Rainey,
488 U.S. 153, 170 (1988)nited Satesv. Licavoli, 604 F.2d 613, 622—23 (9th Cir. 1979) (“We
see no reason to adopt an inflexible rule thedry case requires theoponent of a business
record containing expeopinion . . .."). “Rule 803(6) expssly provides for the exclusion of a
business record if the source of informatindicates a lack of trustworthineskjtavoli, 604
F.2d at 622, so “[a]s long as the [opiniorthe business record] is based on a factual
investigation and satisfies the Rglé&rustworthiness requirement, it should be admissible . . .|.”
Beech Aircraft, 488 U.S. at 170.

Here, Duarte concedes the exhibits arerass records prepared as a matter of
“routine,” “incident to and conteporaneous with” jurisdictional delineations made with respect
to Duarte’s property See Linstrand Decl., ECF No. 231-Stevens Decl., ECF No. 231-As
such, the opinions within these records are édamn a factual investdgion and satisf[y] the

Rule’s trustworthiness requirementBeech Aircraft, 488 U.S. at 170. That such documents
3
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contain opinions informed by some exjme does not preadlie their admissionLicavoli, 604
F.2d at 622 (finding trial judge did not abuse tk$ion in admitting busiess record containing
expert opinions withoutequiring live testimony).And to the extent Duarte challenges the
trustworthiness of the opinions the exhibits, his challenge gosthe documents’ weight, not
their admissibility. United States v. Catabran, 836 F.2d 453, 458 (9th Cir. 1988) (admitting
business records over objection that they Wieigccurate and therefore untrustworthy.”).
United States exhibits 8, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20 and 50 are
admissible without a live witness. lted States MIL No. 2 is GRANTED.
.  MOTION TO EXCLUDE AFFIRMATIVE DEFENSES (MIL NO. 3)

At hearing, Duarte asserted it intendsdty on two affirmative defenses at trial:
estoppel and unclean hands. The United Statpses Duarte waived both defenses by omitti
them from his summary judgment opposition. ECF No. 235-1 at 6.

The Ninth Circuit has not determined if an affirmative defense that is timely
asserted in an answer, but then omitted summary judgment opposition where liability is
determined, may then be presented at trial. cbhugt finds here that allowing these two defens
to lay dormant and then resurface at trial,rdfebility has been dermined, would undermine
judicial economy, efficiency, arfdirness to the opposing party.

The court recognizes, however, that casedawhis point is noas clear-cut as th
United States would have it. Duarte correcibyntends a non-controlg case, upon which the
United States relieg)nited Mine Workers of Am. 1974 Pension v. Pittston Co., 984 F.2d 469,
479 (D.C. Cir. 1993), does not state that an afitrme defense must be raised in response to
summary judgment motion or it is waived aaltr ECF No. 231-1 at 7. The defendant in
Pittston, as a sister court has observed, “waivedléfenses from the beginning, having never
asserted them in any pleadingnootion in the district court.’Daingerfield Island Protective Soc.
v. Babbitt, 40 F.3d 442, 445 (D.C. Cir. 1994pittston’s thus assessed whether affirmative
defenses that were waived all along could beecagn appeal for the first time to challenge the
trial court’s finding of lialdity on summary judgmentld. at 479. Pittston did not consider

whether an affirmative defense that is properigad in an answer, but then omitted at summa
4
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judgment where liability is decidedan be considered in a trigbee Pittston Co, 40 F.3d at 442.
Indeed, the D.C. Circuit later distinguishigditston on a similar basisLong v. Howard Univ.,
550 F.3d 21, 24-25 (D.C. Cir. 2008) (“[T]here is no regmient that a partgssert a statute-of-
limitations defense in opposition to a summary-judgnmeation in order to assert it at trial. On
the contrary, the defense can be raised atsiébng as it was propergsserted in the answer
and not thereafter affirmatively waived.”). Thésttston and its prodigy are unpersuasive her
See, e.g., Inre Commercial Acceptance Corp., 5 F.3d 535 (9th Cir. 1993) (Boochever, J.
concurring) (citingPittston to explain “[t]he failure to rassan affirmative defense in oppositior
to a motion for summary judgment conditsi an abandonment of the defens@®ityersey Lever,
Inc. v. Ecolab, Inc., 191 F.3d 1350, 1353 (Fed. Cir. 1999) (saré)tiamsv. Univ. Med. Ctr. of
S Nev., No. 2:09-CV-00554-PMP, 2010 WL 3001707*2t(D. Nev. July 28, 2010) (same).

The district court’s reasoning Pantry, Inc. v. Sop-N-Go Foods, Inc., 796 F.
Supp. 1164, 1167 (S.D. Ind. 1992), is more persuasive. The cHantity addressed a scenari
analogous to that before thiswrt. There the court deemed any unasserted affirmative defe
waived, once omitted from a summary judgmentialility, “the non-movant is thereby placed
on notice thaall arguments and evidence opposing a findihability must be presented to
properly resolve that issuelt. (original emphasis). To hold ottvese would keep the court an
parties in “limbo” and allow unargued affirmativefeleses to lie dormantvaiting to unravel the
court’s prior dispositive liability decisiondd. at 1168

Here, Duarte did not raise either estopgralinclean hands as a possible defens
opposition to summary judgment. The court deteeahiliability in its summary judgment. Nov
after having received an unfavorable result after the court has already denied Duarte’s
motion to reconsider the summanggment order, Duarte tries agao circumvent that liability
ruling by asserting these affirmatidefenses at trial. He should have raised them in respons
the motion for summary judgment, but hd dot. Duarte therefore waived them.

The United States’ motion to precluDearte’s reliance on the affirmative

defenses of estoppel and unclean hands aigi@RANTED. With the balance of the United
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States’ MIL No. 3 peviously grantedsee ECF No. 286, the United States’ MIL No. 3 is
GRANTED IN FULL.
IV. MOTION TO EXCLUDE GOVERNMENTAL RECORDS (MIL NO. 4)

The United States seeks to exclude fexfibits, BO, CJ, CK and EB, which
include declaration and deposition testimony the United States’ experts gave in cases inv(
different parties and facts, in some instanoese than 10 years ago. ECF No. 230-1 at 5. Tl
United States asserts these eithibre hearsay, irrelevant amduld waste the court’s time to
review. |d. Duarte contends, because the pasintesy was provided by the same experts thg
government retained for this case, theitesny is relevant. EE No. 243 at 4.

Federal Rules of Evidence 401 and 402 mevhat only relevant evidence is
admissible and that evidence is relevant only @h@) it has any tendency to make a fact mo
or less probable than it would athout the evidence; and (b)alfiact is of consequence in
determining the action.” Fed. R. EvidD1, 402. Rule 403 also excludes evidembere the
minimal probative value is outweighed by prejudice, such as adding confusion or undud-eelay
R. Evid. 403.

In this case, all that is left to decigdewhether to award vl penalties under 33
U.S.C. § 1319(d) and injunctive relief under § 13198 ECF No. 195. Having carefully
reviewed the four exhibits, treurt finds they are irrelevata these remaining issueshe
remedy phase should focus only on the remedies that are appropriate to offset the loss of fund
of waters of the United States and a civil penalty to deter Duarte and others from committing f
violations. Duarte has not explained how deposition testimony that Hernandez and Arredondq
in factually distinguishable cases years ago isvagieto assessing the civil penalties and injunctivj
relief here. Any tangential benefit of the testimony is far outweighed by the likelihood that the
testimony will simply waste the court’s time. The court therefore excludes ex@®jt€J, CK and
EB from the record, under Rule 403 hat said, it may be the deposition testimony may be use

impeachment, should the situation arise.
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V. MOTION TO EXCLUDE DUARTE’'S EXPERT REPORTS (MIL NOS. 1 AND 4)

The United States seeks to exclude repolentified as “supplemental” from
Duarte’s expert witnesses Thomas SkordayneiMoore and David Kelley; these are identifie

as Duarte’s “trial exhibits E, J and M.’ECF No. 228-1 at 2. The lided States contends these

reports, to the extent they are relevant to theedies phase of the bench trial, are untimely, are

unfairly prejudicial and are not actually supplemaén ECF No. 236 at 2—-3. The United State$

also seeks to exclude Diane Moore’s and Tasikordal’'s “second supplemental”’ reports an
three new photographs associatethwhese reports, identified as Duarte trial exhibits KV, K\
LQ, LR and LS, respectively. ECF No. 280 at 2, 6; ECF No. 281 at 5.

Duarte contends the first three repadisntified as “supplemental” were timely
disclosed on or before the August 5, 2016 pretredldsure deadline; if @y were not, the error
was substantially justified and harmle€CF No. 240 at 7, 20. Regarding the “second
supplemental” reports of Skordal and Moonel ghe associated photographs, Duarte contend
these documents are “within the scope of the initial reports” filed b#ferdiscovery deadline
and are thus timely. ECF No. 283 at 10-11. Al&uely, Duarte contendbeir admission also
is substantially justified and harmledsl.

A. Background

On May 14, 2015, this court ordered all discovery be completed by October
2015. Am. Scheduling Order at 2, EGlo. 73. The court also set deadlines for expert repor
Id. at 4. Except economic benefit and impagpborés, initial reports we due June 5, 2015, with
rebuttal reports due July 23015, “all discovery” was to be completed by October 2, 20d5at
2.

In June 2015, the parties disclosed atigxpert reports. ECF No. 240 at e
ECF Nos. 132-1 (Moore Initial Report), 150Skordal Initial Report)150-8 (Kelley Initial

! David Kelley is no relation to MattheKelley, the Army Corps employee who
discovered Duarte’sltage activities.See ECF No. 240 at 7 n.4.
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Report). In July 2015, Duartksclosed rebuttal report§ee ECF Nos. 132-2 (Moore Rebulttal
Report), 150-6 (Skordal Rebuttal Reppity0-9 (Kelley Rebuttal Report).

On June 21, 2016, well after the court imposed discovery cutoff date, Duarte
disclosed Skordal's supplemental repdste ECF No. 244-8 (Skordal Supplemental Repask;
also ECF No. 280 at 2 (detailing this timelinepn August 5, 2016, Duarte disclosed Moore’s
and Kelley’s supplemental reports. ECF No. 280 aealso ECF Nos. 244-3 (Moore Suppl.
Report), 244-7 (Kelley Suppl. Report).

On March 30, 2017, the court ordered thhe parties may file an updated joint
pretrial statement no later thar26/2017.” Minute Order, ECF No. 268Just three days befor:
this deadline, Duarte emailecetinited States a copy of Skordasecond supplemental report
ECF No. 280 at 3. Duarte then emailed th&tééhStates a copy of Moore’s second supplems
report on Friday, May 26, 2017, after the partied &laeady filed their Amended Joint Pretrial
Statement.ld. The first time Duarte told the Unitestates these two supplemental reports
existed was in an email sent on May 21, 20%&id. at 3. The United Stes does not specify
when, if at all, Duarte emailed the associated photografgesyenerally id.

1. Reports of Skordal and Moore

Skordal’s initial and relital reports extensively sicuss wetland hydrology, the

v

ntal

various phases of wetland vegetation, and tladive effects of tillage versus drought on wetland

vegetation. Skordal Initial Repart 7—-11; Skordal Rebuttal Repat 5. Skordal hypothesized
but had not established thatvatter year would positively adtt wetland vegetation. Skordal

Initial Report at 7-11; Skordal Rettal Report at 5. SimilarlyMoore’s initial report explained
that, at the time, California’extended drought may have megkvetland indicators; Moore

hypothesized without showing tleesetland indicators could retuduring a wetter season.

% The court gave the parties this additiomaportunity to updateheir final pretrial

statement given the time lapse occasioned bytB'saappeal, reconsideration motion and motion

to stay. See ECF No. 268. That opportunity fougplementation, however, does not alter the
pretrial disclosure date ofulyust 5, 2016, that the court and partise here to assess timelines
of the expert reportsSee Minute Order, ECF No. 222 (setting relewaretrial disclgsure dates).

8

5S




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

Moore Report at 6-9. In her relal report, Moore observed thakthiegetation in tilled wetland
was similar to the vegetation in untilled wetlamasDuarte’s propertyMoore Rebuttal at 5.
After the close of discovery, in April 201Bloore and Skordal further investigat
the Duarte property and useeithnew findings to support thegplemental reports challenged
by the United States’ MIL. ECF No. 240 at B8pws Decl. Ex. 3 at 5, ECF No. 244-3. The n
investigation followed a “normalfainfall season, which occurred after several years of drou
Prows Decl. Ex. 8 at 3, ECF No. 244-8. The sepyntal reports discuss Skordal’s and Moot
newly discovered evidence, which they say prdtieg hypothesis thatormal rainfall positively
affects wetland vegetation on Duarte’s prope®kordal Suppl. Report at 3; Moore Suppl.

Report at 14.

A year later, in May 2017, Skordal aktbore filed second supplemental reports

based on a new study of plactsnducted the same montee Spence Decl. 1 13, 16 (listing
receipt dates for second supplemental repdeSf; No. 280-1. Moore and Skordal say they
conducted additional studies because the rhinfghe winter of 2016 and spring of 2017 was
heavier than normal and thus allowed them to further test their opirtee&CF No. 280-1 at 1
3 (Skordal Second Suppl. Report attachedxas®®Eo Spence Decl.); ECF No. 280-1 at 9-26
(Moore Second Suppl. Report attaclzsdEx. B to Spence Decl.).

2. Kelley's Reports

Kelley’s initial and rebuttal reports critiquke “reference” sites, located northw
of the Duarte property, used by the governmestjserts to assess the supposed impacts cau
by Duarte’s tillage. Kelley Initial Report at 1Rglley Rebuttal Repost 11-12. Specifically,
Kelley opines the government’s “reference” sitesfandamentally flawed, in part because thg

are not on the same landform as the Duapgnty. Kelley RebuttdReport at 11-12. “A

reference site is a stream ortlaad with relatively few human inggts that serves as a model for

a particular ecoregion.” 17 P. Ann Pickétgtural Resources & Environment 42 (American Bar
Association 2002). A land form is “a specifjfeomorphic feature on tiseirface of the earth,

ranging from large-scale featurasch as plains, plateaus, anduntains to minor features such
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as hills, valleys, and alluvial fansDictionary.com Unabridged, Random House, Inc. (Aug. 9,
2017), http://www.dictionarya@m/browse/landform.

Kelley’'s supplemental report addresses m&armation he says he received abg
the unusual soil profilesear the government’s chers reference sitessee Kelley Suppl. Report
at 4. As Duarte explains, thiséw information” includes photographsyjovernment soil scientis
sent Kelley in April 2016, showing “soil pits” he had dug up a week earlier quite near the off-si
reference sites the government’s experts’ in this case had used. ECF No. 280 at 9. Soon aftg
Duarte asked the government to supplement its previous responses to Duarte’s document req
with any new information related to this area encapsulating the reference sites, as it might be
to “supplemental expert disclosures ... under Rule 26(e)(d).at 9-10. The government respond
on August 1, 2016, with documents related not only to the April 2016 soil pits, but also to visitg
January, February and July 2011@. at 10;see also Kelley Suppl. Report at (explaining that
“[s]ince writing the earlier reports,” he received new information and photos regarding the soll
landforms on the reference sites the federal team used “for their hydrogeomorphic assessmer
status and conditions of wetlands on the Duarte property[THis information reaffirmed Kelley’s
conclusion in the initial and rebuttal reports;doacludes “[t]hat the nate of the restrictive

layers in the landscape positions near the reference sites are different from those on the C

property [and] supports [his] pri@bservations that theference sites chosen by the federal t¢

are different from the Duarte site andmpropriate for use as reference sites for
hydrogeomorphic assessmentloé Duarte site.”ld.

B. Legal Standards - Expert Disclosirequirements and Supplemental Reports

Under Rule 26(a)(2), a party must disclts¢he other parties the identity of any
witness it may use at trial ppresent evidence. Fed. R. Civ. P. 26(a)(2). Experts who are
“retained or specially employed to provide exgestimony in the case,” must prepare and sig
written report. Fed. R. Civ. P. 26(a)(2)(B). Un&ale 26(e), a party must supplement or cor
its disclosure or response in a timely mannerdfghrty learns that in some material respect t

disclosure or response is incomplete or incayi@ed if the additionabr corrective information
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has not otherwise been made known to thergihgies during the discovery process or in
writing. Fed. R. Civ. P. 26(e)(1)(A).

For expert witnesses, the party’s dutystgpplement extends both to informatior
included in the report and to information giv#uring the expert’'s deposition. Fed. R. Civ. P.
26(e)(2). Any additions or changes to this miation must be disclosed by the time the party
Rule 26(a)(3) pretrial witess disclosures are dukel.; Sherwin-Williams Co. v. JB Collision
Servs, Inc., No. 13-1946, 2015 WL 1119406, at *6 (S.D. Cal. Mar. 11, 2015). The relevan

pretrial disclosures date in this casas August 5, 2016. Min. Order, ECF No. 222.

Supplementing an expert report under Rule 26 means “correcting inaccuracies, or

filling the interstices of an incomplete reporsbd on information that was not available at the

time of the initial disclosure.’'Gerawan Farming, Inc. v. Rehrig Pacific Co., 2013 WL 1982797,
at *5 (E.D. Cal. May 13, 2013) (citingeener v. United Sates, 181 F.R.D. 639, 640 (D. Mont.
1998)). “Although [Rule] 26(e) requires a party to ‘supplement or correct’ a disclosure upd
information later acquired, that provision does gige license to sandbag one’s opponent witl
claims and issues which should have beemded in the expert witness’ report. . .Lindner v.
Meadow Gold Dairies, Inc., 249 F.R.D. 625, 639 (D. Haw. 2008) (quotBdler exrel. Beller v.
United Sates, 221 F.R.D. 689, 695 (D.N.M. 2003) (intercgthtion omitted)). “For example,
courts have rejected supplemerggpert reports that: 1) wesggnificantly different from the
expert’s original reportrad effectively altered thexpert’s theories; 2) aattempted to deepen al
strengthen the expsettprior reports.” Id (citation and internajuotation marks omitted)
Moreover, supplementation “does not cover fafuof omission because the expert did an
inadequate or incomplete preparation . . . cdostrue supplementation to apply whenever a
party wants to bolster or sultradditional expert opinions wadiwreak havoc in docket control
and amount to unlimited experpinion preparation.”Akeva LLC v. Mizuno Corp., 212 F.R.D.

306, 310 (M.D.N.C. 2002) (inteal citations omitted).
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C. Discussion and Conclusion

1. Supplementation

The “supplemental” and “second supplemental” reports of Moore and Skordal are

not actually supplemental. These relatively receports present new information to affirm a
hypothesis which, at the time thdotgtal report was disclosed, cdulot be proven or disprover,
namely the effect of normal or greater raihée wetland vegetation. Accordingly, the reports
present entirely new information, constituteadgtempt to “deepen and strengthen the experts

prior reports,” and “bolster oubmit additional expert opinions.Seeid. Their reports, if

o

accepted, could significantly altereticalculation of civil penaltieselsause the effects of Duarte
CWA violation could drastically differ fromhbse indicated in documents filed before the

discovery cutoff. See Gerawan Farming, 2013 WL 1982797, at *5 (declining to designate report
as “supplemental” where expert's new opinwould result in a “significantly different
calculation of damages”). Accargly, the reports are properly atacterized as new rather thgn
supplemental. As such, they should have ligeh before the October 2, 2015 discovery cutoff
date. ECF No. 73 at 2. Thus, they aremaly and will be excluded unless the untimely

disclosure was substantiajlystified or harmless under Rus, as discussed below.

—
_:—F

Kelley’s report, however, quaids as supplemental. In his timely rebuttal repo
Kelley opined the government’s reémce sites were “very differefrom the Duarte parcel.”
Kelley Rebuttal at 12. The supplemental repeiterates that same opinion and notes the

information that was not available to Kelleytla¢ time rebuttal reports were due. Since the

rebuttal report was disclosed befdhe August 5, 2016 final pretrial disclosures due date, and the

court has no information that irwdites Kelley obtained this newfanmation nefariously or earlie

=

than his report indicates, resipplemental report is timelySee Fed. R. Civ. P. 26(e)(2) (“Any
additions or changes [expert refpmust be disclosed by the tirtiee party’s pretrial disclosures

under Rule 26(a)(3) are due.”).

12
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2. Skordal and Moore: Failure to TitgéDisclose is Not Substantially
Justifiedor Harmless

Because Skordal and Moore’s supplemental reports and accompanying pictlres a

untimely, Duarte may not use thexntrial unless the failure to timely disclose was substantial
justified or harmless. Fed. R. Civ. P. 37.determining whether a belated disclosure was
“substantially justified,” courtstould consider “(1) prejudice aurprise to th party against
whom the evidence is offered; (R ability of that party to ¢e the prejudice(3) the likelihood
of disruption of the trial; and (4) bad faithwillfulness involved in not timely disclosing the
evidence.” Lanard Toys Ltd. v. Novelty, Inc., 375 F. App’x 705, 713 (9th Cir. 2010)

(unpublished) (citation omitted). In determiningibelated disclosure was harmlessness, col

consider whether there will be a need to reopsoadiery or change the trial date, whether there

is unfair surprise, or whether the opposing party will be subject to unnecessary expedgurge.

e.g., Hoffman v. Constr. Protective Servs,, 541 F.3d 1175, 1180 (9th CR2008) (“Later disclosure
of damages would have most likely required tlourt to create a neoviefing schedule and
perhaps re-open discovery, rather than simply set a trial date. Suchcatazh . . . support[] a
finding that the failure to disclose was notrhkess.”). The burden is on the party facing

exclusion to prove the delay was justified or harml@ssresv. City of L.A., 548 F.3d 1197,

1213 (9th Cir. 2008)Yeti by Molly, Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 1107 (9th Cjr.

=

2001).

Here, the belated disclosure of th@glemental and second supplemental repoyts

was not substantially justified=irst, the information underginag the supplemental reports wa

12)

gathered well after the Octob2015 discovery cutoff set by the cauECF No. 73. Duarte cite

U7

no authority indicating a changé property conditiongustifies furtherdiscovery without a
stipulation or court order. Because Duaxeld not control the effect of normal rainfall on
wetland vegetation, when such conditions didunc“contacting opposing counsel and seeking

stipulation extending the discovery cutf-dates was an avenue availabl&JMG Recordings,

Inc. v. Disco Azteca Distributors, Inc., No. CIV S-04-2611-FCD-DBR, 2006 WL 2034689, at *3

(E.D. Cal. July 18, 2006} gport and recommendation adopted, No. CIV S-04-2611-FCD-DAD,
13
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2006 WL 2433796 (E.D. Cal. Aug. 21, 2006). Dugrevides no reason for not pursuing that

avenue.

The belated disclosures alaould significantly prejudie the United States if the

reports are admitted. At heagi, Duarte contended it could cure the prejudice by allowing th

e

United States to now conduct follow-up investigations on Duarte’s property. But to accurately

assess the “actual condition oétivetlands on the Duarte property,” the additional discovery

would have had to be carried out in Af@016, the same period covered by the supplementa

reports. ECF No. 240 at 16. Indeed, Duarteeuas that more-than-normal rainfall during thg

winter of 2016 to 2017 justified ¢hadditional studies in May 2019¢cause the “court should n

be willfully kept in the darkabout the current condition of thestlands on the property.” ECF

\1*4

pt

No. 283 at 11; Skordal Second Suppl. Report 8are Second Suppl. Report at 12. The coprt

has no desire to be kept in the dark but whaypbut in the daylight of a public courtroom mu

take place on a level playing field. There isway now for the United States’ experts to gather

information in the same time frame, anég#nt any informed competing conclusions.

The parties are in the finalgfes of trial preparationith trial on remedies set to
begin August 15. The clock has run on any timeut@. Duarte’s failuréo disclose was not
substantially justified.

For the same reasons, Duarte’s delagtigtlosing was not harmless. The only
possible imperfect way to offset the pregalithe United States would endure, should the

supplemental reports come in, would be for tduart to delay the procdengs until equivalent

“optimal conditions” arise again. Such a delay widelad to significant cost, prevent an efficient

resolution now that the issues are framed andrétesthe court’s ability to manage its docket i
this long-running case.

The United States’ MIL No. 1 is thésg GRANTED IN PART and DENIED IN
PART.
VI. EXCLUSION OF FINANCIAL DOCUMENTS (MIL NO. 4)

The United States has made three separgtests, all as paof its fourth motion

in limine, to exclude twenty-three financ@cuments Duarte produced after the close of
14
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discovery. In its first requeghe United States seeks to exclude eleven financial documents:

KB, KD, KE, KF, KG, KH, KI, KJ, KK, KL, KR. See MIL No. 4, ECF No. 230-1. In its secon
request, the United States seéd exclude exhibit KT See ECF No. 238 (first addendum to M
No. 4). In its third request, the United Stagesks to exclude eleven more documents: KY, K
LA, LB, LC, LD, LE, LF, LM, LN, LO. EQG No. 281 (second addendum to MIL No. 4).
Regarding the first and second request, Duzotgends its productions were timely because:
the documents, all of which were created afterdlose of discovery, were supplemental, and
if not supplemental, their admission is substantially justified or harmi&seECF No. 243.
Regarding the United States’ third request, Dusirtgly contends because these documents
relevant to the remedies phase, they should be admisedcCF No. 285.

A. First and Second Motions

The first set of eleven documentas produced after the October 2, 2015
discovery cut-off dateSee ECF No. 73see also Summary Tablénfra pages 17-18.
Specifically, these documents were created betwlanuary and July, &) after the October 2,
2015 discovery cutoff but before the August 5, 20@&dline for joint pretriastatements set in
the court’s first final pretrial orderSee Table; see also ECF No. 222. Exhibit KT, however, wa
created in December 2014, before the discovery deadline, but not produced until August 5
the day joint pretrial statements were due.

The United States does not disputeodlihese documents are supplemengae
ECF No. 243 Instead the United States contends the documents were not “timely produc
under Rule 26(e). ECF No. 252. If documenésraot timely produced under Rule 26(a) (initi
disclosures) or Rule 26(e) (supplemental dsates), their admission rsiube substantially

justified or harmless. Fed. R. Civ. P. 37(c)(1) & party fails to provide information or identify

® The United States asserts these docunastémere continuations or updates of
documents that existed in discovery, were reaquaesst discovery, but were withheld by Duarte
during discovery,” ECF No. 252, but cites to mpgorting evidence. Theart need not approv
the United States’ assertion that “[0]f course ¢hsere prior versions dhese documents,” but

Z,

1)
(2)

are

, 2016

d”

11%

e

rather relies on its as$®n that the documents were niobhely produced under Rule 26(e), which

governs supplemental or corrected disclosures.

15
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a witness as required by Rule 26¢a)e), the party is not alleed to use that information or
witness to supply evidence on a motion, at aihgaor at a trial, unless the failure was
substantially justified or is harmless.”); F&.Civ. P. 26(e)(1) (After making an initial
disclosure under Rule 26(a), a pariust supplement its disclosure “(#)a timely manner” if
the party learns the disclosure is incompletaoorrect and the newflormation is not known to
the other parties; or “(B3s ordered by the court”).

Because admission of these documents is harmless, the court DENIES the |
States’ motion. It has been oweyear since the United Statesvad to preclude the first set of
documentssee ECF No. 230 (filed Aug. 5, 2016), and it cdulave sought to cure whatever
prejudice it felt arose from Duarte’s late discl@suAt hearing, the United States conceded it
evaluated the documents to detae their meaning, if any, to the remedies phase. Moreove
that the United States now plans to rely ovesal of the documentspireviously sought to
exclude further supports a finding that thesimission would not benfairly prejudicial..
Accordingly, there will be no “unfair sunige” should these documents be admitteldffman,

541 F.3d at 1180.

United

has

-

As to its first and second motionsarclude documents, the United States’ motion

is DENIED.
B. Third Motion

Regarding the third set of documentsaiie does not contend these document

supplement those produced during discoveédge generally ECF No. 285. Accordingly, becaus
these documents were not timely produced wighittiitial disclosures under Rule 26(a), they are

admissible only if the delay in producing them was substantially justified or harmless. Fed.

Civ. P. 37(c)(1)see also Rule 26(a). Duarte merely argubgse documents are relevant to th
remedies phase generally and to Duarte’s spexgBertion that it “does not have the ability to
pay any significant civil penalty.’ECF No. 285 at 6. Relevanisynot the only touchstone of
admission.See Hoffman, 541 F.3d at 1180. In the absencamy other assertion or informatior
supporting the “substantially jusefl or harmless” standard, tbhimited States’ third request to

exclude Duarte’s financial documemsGRANTED without prejudice.
16
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VII.

SUMMARY TABLES

For ease of reference, the following tables identify each exhibit covered by the

United States’ motions and the court’s conclusions.

Plaintiffs’ Exhibits the Unit ed States Seeks to Exclude

Exhibit | Title/Description Date on Date Disclosed| MIL No./ Court’s
Document Brief Conclusion
Description

1. BO | Deposition of W. | 09/27/2004 08/02/16— 4: Irrelevant | Granted
Nutter inUSA v. Before First and hearsay.
Adam Bros. JPTS
Farming

2. CJ Declaratiorof P. | 03/24/2011 08/02/16— 4: Irrelevant | Granted
Stokeley inUSA Before First and hearsay
v. Lipar JPTS

3. CK | Supplemental 03/24/2011 08/02/16— 4: Irrelevant | Granted
Declaration of P. Before First and hearsay.
Stokeley inUSA JPTS
v. Lipar

4. EB | Declaration of J. | 08/18/2014 08/02/16— 4: Irrelevant | Granted
Meyer inPebble Before First and hearsay
Ltd. v. EPA JPTS

5 E Supplemental 08/2016 08/05/16—Day| 1: Untimely | Grante
Report of Diane S of First JPTS
Moore

6. J Supplemental 5/2016 08/05/16—Day| 1: Untimely | Grantd
Report of Thomas of First JPTS
Skordal

7. M Supplemental 8/5/2016 08/05/16—Day| 1: Untimely | Denied
Report of David of First JPTS
B Kelley

8. KV |Second 05/2017 5/23/17— Second Grantal
Supplemental Before the Suppl. MIL
Report of Diane Amended JPTS| 1: Untimely
S. Moore

9. KW | Second 05/2017 5/26/17—Day | Second Grantal
Supp]ementa| of Amended Adden MIL
Report of Thomas JPTS 1: Untimely
Skordal

10.LQ | Photo of 5/11/2017 05/22/17-- Second Granted
Assessment Before Suppl. MIL
Location 9 Amended JPTS| 1: Untimely

17
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Exhibit | Title/Description Date on Date Disclosed| MIL No./ Court’s
Document Brief Conclusion
Description
Second
Adden. MIL
4: Untimely
11.LR | Photo of 5/11/2017 05/22/17-- Second Granted
Assessment Before Suppl. MIL
Location 11 Amended JPTS| 1: Untimely
Second
Adden. MIL
4: Untimely
12.LS | Photo of 5/11/2017 05/22/17-- Second Granted
Assessment Before Suppl. MIL
Location 19 Amended JPTS| 1: Untimely
Second
Adden. MIL
4: Untimely
13.KB | Letter from W. de| 01/12/2016 06/21/16— 4: Untimely | Denid
Bruyn (Bank of Before First
the West) to John JPTS
Duarte re:
Obligations Owed
by Duarte
Nursery, Inc.
14.KD | Distribution of N/A 07/25/16— 4: Untimely | Deniad
Sales Before First
JPTS
15.KE | Duarte Nursery, | 03/2016 06/21/16— 4: Untimely | Denied
Inc. Balance Before First
Sheets JPTS
16.KF | Duarte Nursery, | 03/2016 06/21/16— 4: Untimely | Denied
Inc. Balance Before First
Sheets JPTS
Profit and Loss
Statement
17.KG | Duarte Nursery 03/03/2016 07/25/16— 4: Untimely | Deniad
Pasture, An Before First
Appraisal for JPTS
Bank of the West
18.KH | Duarte Nursery | N/A 07/25/16— 4: Untimely | Deniad
Inc., Property Before First
Information JPTS

18
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Exhibit | Title/Description Date on Date Disclosed| MIL No./ Court’s
Document Brief Conclusion
Description

19.KI | Letter from W. de| 04/03/2016 06/21/16— 4: Untimely | Denied
Bruyn (Bank of Before First
the West) to John JPTS
Duarte re:
Obligations Owed
by Duarte
Nursey, Inc.

20.KJ | LetterfromT. 03/07/2016 07/25/16— 4: Untimely | Deniad
Reimers to John Before First
Duarte JPTS

21.KK | Booked Sales vs | N/A 07/25/16— 4: Untimely | Deniad
Actual Before First
Conmparison JPTS

22.KL |Letter from W. de| 06/13/2016 6/21/16— 4: Untimely | Deniad
Bruyn (Bank of Before First
the West) to John JPTS
Duarte re:
Obligations Owed
by Duarte
Nursey, Inc.

23.KR | Report of 7/25/2016 07/25/16— 4: Untimely | Denidd
Inventory Subject Before First
to JPTS
Securiy Interest

24.KT | John and 12/2014 8/5/2016—The| First Adden. | Denied
Alexandra Duarte day the first MIL 4:
- Personal JPTS was due | Untimely
Financial
Statements

25.KY | Duarte Nursery, | 12/2016 05/22/17-- Second Grantel
Inc. Balance sheet Before Adden. MIL
for Amended JPTS| 4: Untimely
period ending
December 2016

26.KZ | Duarte Nursery | 03/2017 05/22/17-- Second Grantal
Profit & Loss Before Adden. MIL
Statement for Amended JPTS| 4: Untimely
period ending
March 2017

27.LA | Duarte Nursery | 03/2017 05/22/17-- Second Grantel
Profit & Loss Before Adden. MIL
Statement for Amended JPTS| 4: Untimely
period ending
March 2017

28.LB | Duarte Nursery, | 03/2017 05/22/17-- Second Grantel
Inc. Balance sheet Before Adden. MIL
for Amended JPTS| 4: Untimely

19
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Exhibit | Title/Description Date on Date Disclosed| MIL No./ Court’s
Document Brief Conclusion
Description

period ending
March 2017

29.LC | Third 1/11/2016 05/22/17-- Second Grantal
Amendment to Before Adden. MIL
Forbearance Amended JPTS| 4: Untimely
Agreement

30.LD | Collateral Release 2/21/2017 05/22/17-- Second Grantel
And Before Adden. MIL
Reaffirmation Amended JPTS| 4: Untimely
Agreement

31.LE | Chicago Title 21222017 05/22/17-- Second Grantal
Company, Seller Before Adden. MIL
Final Amended JPTS| 4: Untimely
Closing
Statement Duarte
50%

32.LF | Chicago Title 2/22/2017 05/22/17-- Second Grantal
Company, Seller Before Adden. MIL
Final Amended JPTS| 4: Untimely
Closing
Statement Master
Statement

33.LM | Fourth 03/17/2017 05/22/17-- Second Grantal
Amendment to Before Adden. MIL
Forbearance Amended JPTS| 4: Untimely
Agreement

34.LN | Duarte Nursery, | 9/07/2016 05/22/17-- Second Grantal
Inc. Financial Before Adden. MIL
Statements Amended JPTS| 4: Untimely
December 31,
2015 and 2014

35.LO | Duarte Nursey, | 9/12/2016 05/22/17-- Second Granteal
Inc. 2015 S Before Adden. MIL
Corporation tax Amended JPTS| 4: Untimely
retum

36.LP" | John S. and 12/31/2015 05/22/17-- Second Moot
Alexandra Duarte Before Adden. MIL
Statement of Amended JPTS| 4: Untimely

Financial
Condition

* Since the hearing amotionsin limine, the United States has withdrawn its request t

exclude exhibit LP.See ECF No. 287. Thirty-fivelocuments thus remain.

20
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Exhibits the United States Seeks to Pre-Admit

Exhibit

Title/Description

MIL No./ Brief
Description

Court’s_
Conclusion

Corps Verified Delineation Fo
The 1,900 Acre Property
in Tehama County, California

: Business Records

Granted

11

NorthStar Letter to Corps aba
Property

uR:

Business Records

Gradte

12

Letter to Jim. Duarte from J.
Stevens, of
NorthStar Environmental

: Business Records

Gradte

13

NorthStaEnvironmental
Scope of Work, Signed by
Jim Duarte

: Business Records

Gradte

14

NorthStar Additional Scope o}
Work, Signed by Jim
Duarte

: Business Records

Gradte

15

LetterWithdrawing
Certification Request from
Natural Resources
Conservation Servicd\NRCS

: Business Records

Gradte

16

Letter to B. Munson from
NorthStar regarding Draft
Delineation of Waters of the
U.S. For the Rawson Road
North and

South Prperties

: Business Records

Gradte

17

Draft Delineation of Waters of
the United States, Rawson
Road 1950

: Business Records

Gradte

18

Draft Delineation of Waters of
the United States, Rawson
Road 1950

: Business Records

Gradte

19

Draft Delineation of Waters of
the United States, Rawson
Road South

: Business Records

Gradte

20

Draft Delineation of Waters of
the United States, Rawson
Road South

: Business Records

Gradte

50

Vernal Pool Fairy & Tadpole
Shrimp Reports Referenced
in Declaration of Len
Lindstrard

: Business Records

Gradte
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VIIl. CONCLUSION

In sum, the court resolves the United States motiohsine as follows: (1) MIL
No. 1 is GRANTED IN FULL; (2) MIL No. 2s GRANTED IN FULL; (3) MIL No. 3 is
GRANTED IN FULL; (4) MIL No. 4 is GRANTEDIN PART and DENIED IN PART. As with
all motionsin limine, each ruling is made vinbut prejudice and is subjeto proper renewal, in
whole or in part, during trial. k& party wishes toontest a pretrial ruling, it must do so through a
proper motion or objection, or otherwiforfeit appeal on such groundSee Fed. R. Evid.
103(a);Tennison v. Circus Circus Enters,, Inc., 244 F.3d 684, 689 (9th Cir. 2001).

This order resolves ECF Nos. 228-1, 230-1, 231-1, and 235-1.

IT IS SO ORDERED.

DATED: August 10, 2017.

STATES DISTRICT JUDGE
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