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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

DUARTE NURSERY, INC., a California No. 2:13-cv-02095-KIJM-DAD
Corporation; and JOHN DUARTE, an
individual,

Plaintiffs, ORDER
V.

UNITED STATES ARMY CORPS OF
ENGINEERS, et al.,

Defendants.

UNITED STATES OF AMERICA,
Counterclaim-Plaintiff,
V.

DUARTE NURSERY, INC., a California
Corporation; and JOHN DUARTE, an
individual,

Counterclaim-Defendants.
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The United States moves to dismiss plaintiffs’ First Supplenfe@tahplaint,
ECF No. 41 (“FSC"), filed August 20, 2014. Mot., ECF déeFed. R. Civ. P. 12(b). Plaintiffg
oppose the motion (Opp’n, ECF No. 51) and the gawent has replied (ECF No. 52). This
matter is decided without a hearing. As exmpal below, the court GRANTS the motion in pa
and DENIES it in part.
l. ALLEGED FACTS AND PROEDURAL BACKGROUND

The court previously has reviewed thetf of this case in detail, in its order
addressing the government’s motion to dismisstiggnal complaint. ECF No. 27. The court
briefly revisits the releva facts in light of the operative oplaint, and the procedural history
below.

A. OperativeComplaint

Plaintiffs Duarte Nursery, Inc. and Johnddie own the property that is the subj
of this action. FSC Y 44. Duarte Nursery Sadifornia corporation headquartered in Modest
California, that owns approxirtely 445 acres of property (“Propg’) located on Paskenta Roa
in rural Tehama County, roughly 8 miles southha City of Red Bluff and 3 miles west of
Interstate 5.1d. The Property is zoned A2, rfagricultural use, by the Countyd.

Defendant U.S. Army Corps of Engiers (“Corps”) is a branch of the United
States Army and an agency of the United Stafdee Corps is authized under Section 404 of
the Clean Water Act to issue permits for the disohafgdredged and fill marial into “navigablg
waters.” 33 U.S.C. § 1344(ahn exercising this authority, the Corps is able to investigate
unauthorized activities that require permits¢omfirm whether such actions have occurred in
violation of Section 404, to notifyesponsible parties of violationasnd to determine a course o
action in resolving the wvlation. 33 C.F.R. § 326.3.

Defendants Karl E. Longley, Jennitezster Moffitt, Jon Costantino, Sandra O.

Meraz, Carmen Ramirez, Robert Schneider, amidgPaC. Creedon are individuals sued in the

official capacities as board members of the €dntalley Regional Water Quality Control Boa

! The judge previously assigned to this case ditktte filing of a “First Supplemental ComplainSeeECF No.
38.
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(RWQCB), an agency of the State of Califoraighorized to issue (1) State Water Quality
Certifications in connection with dredged antdermits issued by the Corps, under the Porte
Cologne Act, California Water Code sects 13160, 13376 and 13377, and (2) cease and de
orders under California Water Codecion 13301. FSC at 3 & 1 14-18.

On February 25, 2013, defendant issaétease and Desist Order (“CDQO”) to
plaintiffs. Id.  50. The CDO “determines that [plififs] have discharged dredged or fill
material into seasonal wetlands, vernal pogdsnal swales, and intaittent and ephemeral
drainages, which are waters of the Uniteat&t, without a . . . permit. . . . Since a DA

[Department of Army] permit has not been issaathorizing this discharge, the work is in

violation of the Clean Water Act.Id. The CDO directs plaintiffs & cease and desist all work|i

waters of the United Statesltd. The CDO does not identifyeProperty by legal description,
street address, or assesspascel number, identifying thedation only by latitude and
longitude. Id. § 51.

On April 23, 2013, the RWQCB issuad\otice of Violation (“NoV”) to

plaintiffs. Id. § 56. The NoV states RWQCB stafpected the Property on December 6, 201

and determined “you have discharged dredgéddl onaterial into wetlands and other waters
associated with Coyote Creek, a water of the U.S., without a perchit. The NoV states
plaintiffs are in violation othe Clean Water Act for failing to obtain a permit from the Corps
a State Water Quality Certification under Section 401 of the Act, and directs plaintiffs to su
plan for mitigating the impacts of the unauthorifidd The NoV also threatens plaintiffs with
additional enforcement action, inding daily fines of up to $10,000.00d. Y 55-56.

Plaintiffs claim the government amdlividual defendants deprived them of
property or property rights pmtted by the Due Process Clauses of the Fifth and Fourteentt
Amendments.ld. 1 61. First, faced with the CDO aN@V, plaintiffs left their wheat crop
unattended, losing $50,000anting costsld. § 62. Second, with the CDO and NoV still in
effect, plaintiffs have to disclose them to gutial buyers, and thus féedants have effectively

placed a lien on plaintiffs’ propertyd. Plaintiffs claim specifica} that defendants acted in
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contravention of plaintiffs’ due process righbtgissuing the CDO and the NoV without affording
plaintiffs a hearing before or after issuante.  61.

Plaintiffs also claim a violation of ¢ir First Amendment ghts, alleging their
protected actions of filing their original mglaint in October 2013 (ECF No. 1) and making
public statements in the news media, on the ieteand in radio/televien, were substantial or
motivating factors in the United Stateicision to file its counterclaimd. 1 116-117.
Plaintiffs seek (1) declaratory judgment that fdukure to provide hearings is unconstitutional,
(2) an injunction against further enforcempriceedings based upon the CDO and NoV, (3) an
injunction requiring defendants twtify those to whom the CDOhd NoV were sent that they
are invalid, (4) a declaratory judgment tttse regulations at 33 C.F.R. Part 326 are
unconstitutional, (5) a declaram the Corps violated plaintiffs’ First Amendment rights by

engaging in retaliatory prosecution against thanal (6) an injunction enjoining the Corps fron

—

prosecuting the counterclaim, and from engagingrither enforcement actions against plaintitfs
in violation of plaintiffs’ First Amendment rightdd. at 4:3-16 & { 85.
B. Counterclaim
The United States’ counterclaim allegiaintiffs violated the Clean Water Act by
farming the Property and seeks civil penaltiE€F No. 28. In their June 2014 answer to the
government’s counterclaim, plaintiffs assertied following defenses: dateral estoppel, res
judicata, lack of ripeness, statute of limitais, equitable preclusion including by way of unclean
hands, estoppel, waiver, release, or lacheseaanhption from regulatrounder section 404(f) of
the Clean Water Act (33 U.S.C. § 1344(f)). ECF No. 33 at 5.
C. Motion
In the instant motion, the governmeateks dismissal of plaintiffs’ due process
claims, claims one, two and five, on mootnessigds based on Rule 12(b)(1). The government
argues the claims are mooted by its counterctamenforcement of the CWA. ECF No. 28. The
government argues the sixth claimataliatory prosecution in violatn of the First Amendment, is
barred by sovereign immunity and so also should be dismissed under Rule 12(b)(1). Altefnately

the government argues the retaligtprosecution allegations do reiate a claim, and so the sixth
4
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claim should be dismissed under Rule 12(b)(6). Mot. at 10-15. Because the court resolve
motion as to the sixth claim through applicatarRule 12(b)(6), it does not reach the Rule
12(b)(1) argument as toahclaim at this time.

Il. LEGAL STANDARD

A 12(b)(1)

A motion to dismiss under Federal RofeCivil Procedure 12(b)(1) tests the
subject matter jurisdiction of the coui$ee, e.g., Savage v. Glendale Union High,S18 F.3d
1036, 1039— 40 (9th Cir. 2003). Mootness pertairssfameral court's subgt matter jurisdiction
under Article 11l and is properly raised as har@ motion to dismiss under Rule 12(b)(White
V. Lee 227 F.3d 1214, 1242 (9th Cir. 2006¢e also Bland v. Fess]&8 F.3d 729, 732 n.4 (9th
Cir. 1996). In the context of an action for deeltory judgment, the “tefor mootness . . . is
‘whether the facts alleged, under all the cirstemces, show that there is a substantial
controversy, between parties hayiadverse legal interests, offazient immediacy and reality t(
warrant the issuance ofdeclaratory judgment.”Gator.com Corp. v. L.L. Bean, In&98 F.3d
1125, 1129 (9th Cir. 2005) (citation, quotations omitted). “The party asserting mootness b
‘heavy burden’ in meeting this standardrbsebrock v. Mathj¥45 F.3d 963, 971 (9th Cir.
2014) (citations omitted).

B. 12(b)(6)

Under Federal Rule of Civil Procedur2(b)(6), a party may move to dismiss al
or part of a complaint for “failee to state a claim upon which relief can be granted.” A court
dismiss “based on the lack of cognizable legalheo the absence of sufficient facts alleged
under a cognizable legal theoryBalistreri v. Pacifica Police Dep’'t901 F.2d 696, 699 (9th Cir
1990). Although a complaint needrtain only “a short and plainsgement of the claim showin
that the pleader is entitled to relief,” Fed. R. Glv8(a)(2), to survive a motion to dismiss this
short and plain statement “must contain sufficient fdehadter . . . to ‘state a claim to relief th;
is plausible on its face.”Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp.
v. Twombly 550 U.S. 544, 570 (2007)). A complaint must include something more than “a

unadorned, the-defendant-unlawfully-harmed-me a¢dmmsaor “’labels and conclusions’ or ‘a
5
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formulaic recitation of the element$ a cause of action . . . .’Id. (quotingTwombly 550 U.S. at
555). Determining whether a complaint will suevig motion to dismiss for failure to state a
claim is a “context-specific task that requsitée reviewing court tdraw on its judicial
experience and common sensél’ at 679. Ultimately, the inquiry focuses on the interplay
between the factual allegationstbé complaint and the dispositive issues of law in the action.
See Hishon v. King & Spalding67 U.S. 69, 73 (1984).

In making this context-specific evatigmn, the court “must presume all factual
allegations of the complaint to be true andvdall reasonable inferences in favor of the
nonmoving party.”Usher v. City of Los Angele828 F.2d 556, 561 (9th Cir. 1987). This rule
does not apply to “a legal conclusioouched as a factual allegatioRdpasan v. Allain
478 U.S. 265, 286 (198ajuoted in Twombly550 U.S. at 555, nor to “aliations that contradic
matters properly subject to judiciabtice,” or to material attachéd or incorporated by refereng
into the complaint.Sprewell v. Golden State Warrioi266 F.3d 979, 988 (9th Cir. 2001).

1. ANALYSIS
A. First, Second, and Fifth @ims: Violation of Due Process

The government contends its countercléor enforcement of the Clean Water
Act, filed in May 2014, is an inteening event that rewds plaintiffs’ due process claims moot.
Mot. at 8. It says the counterclaim arises frivi@ same alleged vidlan underlying plaintiffs’
claims, and the court will adjudicate the sassies of due process in considering the
counterclaim. The government argues the coulaierqroceedings will give plaintiffs a full
opportunity to be heard ondin due process claimgd.

Plaintiffs argue the government has not iteeburden of demonstrating mootne
Opp’n at 13. Plaintiffs say nacts or circumstances have changed that prevent the court’s
granting relief in the fornof a declaratory judgmentd. Further, plaintiffs disagree the
counterclaim gives them a full opportunity tolesard on their due process claims. While the
counterclaim seeks enforcement of the Clean Waatgrplaintiffs say it will not allow the court
to address whether plaintiffs were deprivedhaf Property or were gimean adequate hearing on

the issue as required by the Due Process Clddsat 14. Resolution of the counterclaim wol
6
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not allow for the possibility of withdrawal of¢hCDO, which remains in place and continues {o

cause plaintiffs’ alleged harmsd.

The government has not met its bur@édemonstrating the filing of its
counterclaim has mooted plé&ifs’ due process claimsRosebrock745 F.3d at 971. In
Headwaters, Inc. v. Bureau of Land Mgmt., Medford.D&33 F.2d 1012, 1015 (9th Cir. 1989
the court noted that a case or controversy epistefying declaratoryelief only when “the
challenged government activity . . . is not cogéint, has not evaporateddisappeared, and, by

its continuing and brooding presence, casts wigt well be a substantiadverse effect on the

interests of the petitioning parsié (internal citations omitted) Here, the challenged government

actions, the CDO and NoV have not “evaporatedisappeared”; the Property remains intact and

subject to both. Plaintiffs as ovrs of the Property still havdegally cognizable interest in the
outcome of their claims. Declaratory reliekkd on plaintiff's due @rcess claims would be
available regardless of the outcome of the cenatdim. Adjudication of the counterclaim and
plaintiffs’ defenses thereto witlot offer plaintiffs a meaningfudpportunity to be heard on their
assertion that the CDO was issuediolation of their due preess right to certain procedures,
including a prompt hearing.

The court denies the motion to dissithe first, second, and fifth claims for
mootness.

B. Sixth Claim: Violation of the FitsAmendment (Retaliatory Prosecution)

Plaintiffs bring their First Amendmenlaim as a challenge to the government’s

alleged retaliatory decision to file a counterclaiRSC at 14-15; Opp’n at 12 n.3. They seek an

injunction preventing litigation ahe counterclaim or any other enforcement action. FSC at|20.

Defendants move to dismiss arguing in part ghaintiffs fail to state a claim, “retaliatory
prosecution” is not a claim at alMot. at 13-14. Plaintiffs argu@eir right to bring such a claim
is well-supported by casewa Opp’n at 17-19.

A First Amendment retaliation claim requgrihat plaintiff ultimately show “three
elements: ‘(1) that the plaintiff was engageaamstitutionally protected activity; (2) that the

defendant's actions caused the plaintiff to suffenpmy that would chill a person of ordinary
7
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firmness from continuing to engage in that activity; and (3) that the defendant's adverse ag
was substantially motivated as a response to the plaintiff's exercise of constitutionally prot
conduct.” Schneider v. Cnty. of Sacramen2014 WL 4187364, at *8 (E.D. Cal. Aug. 21, 201
(internal citations omitted). Plaintiffs argue the court may infer a retaliatory motive becaus
government took no further enforcement actionraggsuing the CDO until &r plaintiffs filed

the original complaint, spoke publicly abougttase, and the courtdrd oral argument on the

government’s motion to dismiss. Those facts ardioned by the court’s review of the docket]

However, the court cannot infer any retaliatorgtive when the CDO and NoV were issued
before plaintiffs ever spoke on the issur filed their orignal complaint.

A plaintiff claiming retaliation mustr®w the government acted with retaliatory
intent “with the purpose of deterring the exercise of FirseAdment freedoms” and not “as a
legitimate response to litigationGreenwich Citizens Comm., Inc. v. Counties of Warren &
Washington Indus. Dev. Agendy F.3d 26, 30 (2d Cir. 1996). Here, the NoV warned of futy
enforcement action. Ex. B, ECF No. 1-2. Thargerclaim for enforcement of the previously
issued CDO and NoV is a mere extension t¢ibas the government took well before the activ
plaintiffs allege was a substantial factor motingtthe filing of the counterclaim. “A plaintiff
must show not only that the defendant officialduwaied retaliatory animusnd thus sought to
induce prosecution, but also thhe official succeeded—that isaththe ‘prosecutor [ ] would no
have pressed charges otherwise&sKoog v. Cnty. of Clackamat69 F.3d 1221, 1234 (9th Cir.
2006) (internal citations omitted). Plaintiff'sroplaint includes no facts supporting an inferer
the government’s counterclaim was motivated lamntiffs’ speech. Plaintiffs have not satisfie
their duty of pleading a link Ib&een their speech and the govaant’s counterclaim, which
seeks enforcement against the same activitgedlen the previously issued CDO and NoV.
Even if they did plead suchliak, plaintiffs have not pleadeahy injury caused by the alleged
retaliatory conduct.

Because plaintiffs represent they are fjaneed to amend the [FSC] in the event
[c]ourt concludes that the [refalion claim] is not adequatefplead,” Opp’n at 19 n.6, the court

dismisses this claim with leate amend one more time.
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V.  CONCLUSION

For the foregoing reasons, the court orders as follows:

1. The United States’ motion to dismiss thestj second, and fifth claims as md
is denied.

2. The United States’ motion to dismiss thetisiclaim for failure to state a clair
is granted with leave to amend.

3. Plaintiffs are directed to file any s@nd amended complaint consistent with
this order within 21 days of ¢&filed date of this order.

IT 1S SO ORDERED.

DATED: March 23, 2015.

UNIT TATES DISTRICT JUDGE
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