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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

KASEEM J. WINN, No. 2:13-cv-2111 KIM AC P
Petitioner,
V. FINDINGS & RECOMMENDATIONS
FRED FOULK,
Respondent.

Petitioner is a state prisong@roceeding through counsel with application for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254. ECF No. 1. The action proceeds on the pe
filed on October 11, 2013. Id. Respondent hasvaned (ECF No. 23), and petitioner did not
file a traverse.

l. Background

The petition challenges petitioner’'s 20kdheiction for numerous counts of sexual
offenses against three minors, for which he waseseed to an aggregdtsm of 138 years and
eight months to life. ECF No. 1.

Petitioner appealed to the Califiia Court of Appeal, Third ppellate District. The Cout
of Appeal found that a clericatrer existed on the abstract ofdgment and that the trial court
had failed to pronounce judgment on one of the ®UBCF No. 23-1 at 12. The trial court wé

directed to sentence petitioner on count elevercangct the error on the stipact of judgment.
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Id. The judgment was affirmed in all other ress. _Id. Petitioner proceeded to petition for
review of the Court of Appeal'decision in the California Supme Court; review was denied o
July 11, 2012. Lod. Docs. No. 3, 4.

Petitioner filed a petition for writ of habeas corpus in the Sacramento County Super
Court on January 2, 2012yhich was denied in a reasorgetision on February 28, 2012. Log
Docs. 7, 8.

Petitioner next filed a habeas petition in @aifornia Court of Appeal, which was denig
on March 19, 2012, without prejudice to refiling ire thuperior court in thevent that petitioner
did not receive adequate relief on appeal. uts. 9, 10. Petitioner did not file a petition fo
writ of habeas corpus inehCalifornia Supreme Court.

The instant federal petition was filbgt counsel on Octobdrl, 2013, and respondent
moved to dismiss Grounds One through Thretefpetition on the ground that they were
unexhausted. ECF Nos. 1, 10. Petitioner admitted that Grounds One through Three were

exhausted and requested a stagler either Rhines v. Weber, 5445. 269 (1995), or Kelly v.

Small, 315 F.3d 1063 (9th Cir. 2003). ECF No. 18.affhe request for a stay was denied an

the motion to dismiss was granted. ECF Nos219, Petitioner was directed to file an amend

petition including only exhausted claims and was wdnhat failure to do so would result in the

unexhausted claims being stricken and dsrégd for all purposes. ECF No. 21. After
petitioner failed to file an amended petiti@rounds One through Threéthe petition were
stricken and respondent was ordered to respm@tound Four of the petition. ECF No. 22.
Respondent answered on June 26, 2015 (ECR3)pand petitioner didot file a traverse.

[l. Petitioner’s Allegation

Petitioner’s only remaining claim alleges tkfa trial court erred in sentencing him to
consecutive sentences on Counts 1 and 2 WPeleal Code § 667.61(i) because the offenses
occurred on a single occasion. ECF No. 1 at 9H2 argues that the cdwarred in finding that

the offenses took place on separate occasiahshanefore relied upon ancorrect basis for its

! The prison mailbox rule was used in deterngrtime filing date of petitioner’s state habeas

petitions because they were submitted pro se._See Houston v. Lack, 487 U.S. 266 (1988),
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decision to impose consecutive seggon those counts. Id. at 11.

[I. Respondent’s Answer

Respondent argues that the court must dempétition because federal courts are bound

by state court interpretations sthte law and the claim is naignizable in federal habeas. EC
No. 23 at 8-9.

V. Scope of Federal Habeas

Petitioner’s sole remaining claim is not cazable in federal habeas. Federal habeas
relief is available to state prisoners onlyctwrect violations of the United States Constitution,
federal laws, or treaties of the United StatesUZBC. § 2254(a). “[l]t is not the province of a
federal habeas court to reexamine state-cotetnations on state-laquestions.” _Estelle v.

McGuire, 502 U.S. 62, 67-68 (1991); Miadibn v. Cupp, 768 F.2d 1083, 1085 (9th Cir. 1985

(habeas relief “is unavailable foleged error in the interpretation application of state law”).

This includes the interpretatiam application of stte sentencing laws. Beaty v. Stewart, 303

F.3d 975, 986 (9th Cir. 2002) (claim that statarcamproperly imposed consecutive sentences in

violation of state law notagnizable (citing Miller v. Vaguez, 868 F.2d 1116, 1118-19 (9th Ciy.

1989)); Cacoperdo v. Demosthenes, 37 F.3d 504(®O7Cir. 1994) (“The decision whether tg

impose sentences concurrentlyconsecutively is a matter of statriminal procedure and is no

within the purview of federal habeas corpysiting Ramirez v. Arizona, 437 F.2d 119, 120 (9th

Cir. 1971)).

The instant petition seeks relief for thkkegedly improper imposition of consecutive
sentences under California’s sentencing l&wven if petitioner had invoked his federal due
process rights, which he did ndte allegations of the petitionould not support a viable claim.

See Langford v. Day, 110 F.3d 1380, 1389 (9th T986) (a petitioner may not “transform a

state-law issue into a federal one metshasserting a violation of due process”).

V. Certificate of Appealability

Pursuant to Rule 11 of the Federal Rulesv&ning Section 2254 Cases, this court must
issue or deny a certificate of appealability whesmtiers a final order adverse to the applicant.

certificate of appealability may issue only “if tapplicant has made a staostial showing of the
3
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denial of a constitutional right.” 28 U.S.C. 85&¢c)(2). For the reasons set forth in these
findings and recommendations, a substantial shgwf the denial of a constitutional right has
not been made in this case. Therefore, no certificate of appigaktiould issue.

CONCLUSION

Accordingly, IT IS HEREBY RECOMMENDED that:
1. The petitioner’s application for wrof habeas corpus be denied.

2. This court decline to issue the certificafeappealability referenced in 28 U.S.C.

§ 2253.

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 &.C. 8636(b)(l). Within twenty-one day
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationdf’petitioner files objections
he shall also address whether a certificate oalgbility should issue and, if so, why and as t
which issues. See 28 U.S.C. § 2253(c)(2). Anyrapthe objections shHde served and filed
within fourteen days after seoa of the objections. The partieg advised that failure to file

objections within the specified time may waive tiyht to appeal the Distt Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).
DATED: August 19, 2019 _ -
m.r:_-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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