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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MARVIN GLENN HOLLIS, No. 2:13-cv-2145-MCE-EFB P
Plaintiff,
V. ORDER
J. BAL, et al.,
Defendants.

Plaintiff proceeds without counsel in tlastion brought pursuant to 42 U.S.C. § 1983.

On October 11, 2018, the court dismissed his Insbanplaint with leave to amend after finding

that it failed to state a cognizalxlaim. ECF No. 27. Now, @intiff has filed a first amended
complaint (ECF No. 34) anddlcourt must screen it.
Screening

l. Leqgal Standards

Pursuant to § 1915(e)(2), the court must @ésrthe case at any time if it determines th
allegation of poverty is untrue, @rthe action is frivolous or niious, fails to state a claim on
which relief may be granted, or seeks mangrelief against an immune defendant.

Although pro se pleadingse liberally construedee Haines v. Kerngd04 U.S. 519,
520-21 (1972), a complaint, or portion thereof, should be dismissed for failure to state a cl

fails to set forth “enough facts to state a clamelief that is plausible on its faceBell Atl.
1
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Corp. v. Twombly550 U.S. 544, 554, 562-563 (200€itihg Conley v. Gibsar355 U.S. 41
(1957));see alsd~ed. R. Civ. P. 12(b)(6). “[A] plainfis obligation to proide the ‘grounds’ of
his ‘entitlement to re&f’ requires more than labels and clusons, and a formalc recitation of
a cause of action's elements will not do. Facillabations must be engh to raise a right to

relief above the speculative level on the asswngtiat all of the complaint's allegations are

true.” 1d. (citations omitted). Dismissal is appropriate based either on the lack of cognizable

legal theories or the lack pfeading sufficient facts taipport cognizable legal theories.
Balistreri v. Pacifica Police Dep'®01 F.2d 696, 699 (9th Cir. 1990).

In reviewing a complaint under this standadha, court must accept &sie the allegations
of the complaint in questioijospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740
(1976), construe the pleading in the light most fatate to the plaintiffand resolve all doubts in
the plaintiff's favor Jenkins v. McKeither895 U.S. 411, 421 (1969). #o se plaintiff must
satisfy the pleading requirementsRuile 8(a) of the Federal R of Civil Procedure. Rule
8(a)(2) “requires a complaint to include a shod atain statement of the claim showing that tl
pleader is entitled to relief, in@er to give the defendant fair notice of what the claim is and
grounds upon which it restsTwombly 550 U.S. at 562-563 (2007).

. Analysis

In his amended complaint, plaintiff allegésit he suffers from “chronic low[er] back
pain, degenerative disk disorder, impingement syméy; and bilaterally fldieet.” ECF No. 34 3
8. Plaintiff states that, as a consequence of thitsents, he suffers pain in his feet and back
has mobility issuesld. On some unspecified t#g plaintiff was prescrid orthotic shoes and a
special mattressld. Corrections officers were alslirected to restrain him only with
“waistchains/restraints.1d. Plaintiff now claims that eaabf the defendants — Bal, Sahota,
Bodenhamer, Moghadden, and Dayevere notified of the foregog ailments and restrictions
during the time-period ranging fro@ctober 13, 2011 through June 20, 20kP. He alleges
1

! Hamkar, alone among the defendants, is stedi here. It is unclear whether this
omission was intentional.
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that these defendants “purposefully denied @lwved plaintiff to be denied” the foregoing
prescriptions.ld. at 8-9.

The amended complaint is insufficiently spec#id, thus, deficient. Over the course (
approximately ten pages, plainti$f content to repeat legal consions. He states, for instance
that defendants “interfered with my prescriltiexhtment by denying and allowing plaintiff to bg
accommodated with a valid order to be accomnextiatith waist restraints and orthopedic boc
....7 1d. at 10. Putting aside the confusion inherent in the phraseiitg and allowing,” this is
little more than the sort of “unadorned, the-aef@nt-unlawfully-harmed-me accusation” that t
Supreme Court has held is ifistient to state a claimAshcroft v. Igbal556 U.S. 662, 678
(2009). Plaintiff never explairtbe rationale defendants invokedréscind his prescriptions. H
does note that defendants “told plaintiff thacause changes were made[,] accommodation
chrono’s will be denied no matter if such @ho’s were prescribeoly a specialist . . .'Id. at 11.
But this is insufficient insofar as the readeleis to guess at whdchanges” plaintiff is
referencing. Elsewhere, pldiifi alleges that defendants Bodenhamer and Hamkar chose mgé
care that “was unreasonable under the circumstams. . in conscious disregard of a[n]
excessive risk to plaintiff's health.Id. at 13. He makes no effort to explain the specifics of t
allegedly inadequate care.

The complaint is replete with other vagiatements and legal conclusions, but it is
unnecessary to belabor the point. Absent mspeeific allegations, theourt cannot discern a
cognizable claims for deliberate indiffererfcéNor does the complaint put each defendant on
notice of the specific claims against them apineed by Rule 8 of the Federal Rules of Civil

Proceduré.

2 As the court noted in its previous ora@ksmissing the initial complaint, deliberate
indifference requires a showingatithe defendant, acting witrstate of mind more blameworth
than negligence, denied, delayed, or interferdt thie treatment of plaiiff's serious medical
needs.Farmer v. Brennan511 U.S. 825, 835 (1994 stelle v. Gamble429 U.S. 97, 106
(1976). The indifference to medical needs musuisstantial; mere malactice, or even gross
negligence, does not constitute cruel and unusual punishiistale 429 U.S. at 106.

3 Federal Rule of Civil Procedure 8 provid&s:pleading that stats a claim for relief
must contain: (1) a short and plain statemenhefgrounds for the court's jurisdiction . . . ; (2)
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Plaintiff will be given ondinal opportunityto amend to correct the foregoing
deficiencies.

. Leave to Amend

Plaintiff is cautioned that any amendedngdaint must identify as a defendant only

persons who personally participated in a sutigthway in depriving him of his constitutional

rights. Johnson v. Duffy588 F.2d 740, 743 (9th Cir. 1978) (a person subjects another to the

deprivation of a constitutional right if he doesaa, participates in another’s act or omits to

perform an act he is legally required to do tteises the alleged deprivat). Plaintiff may also
include any allegations based on stiatw that are so closely related to his federal allegations
“they form the same case or controvers$&e28 U.S.C. § 1367(a).

The amended complaint must also contain @ai@ancluding the names of all defendar
Fed. R. Civ. P. 10(a).

Plaintiff may not change the nature ofstluit by alleging newynrelated claimsSee
George v. Smithb07 F.3d 605, 607 (7th Cir. 2007).

Any amended complaint must be written or typedhat it so that it is complete in itself
without reference to any earlier filed complaifi.D. Cal. L.R. 220. This is because an amen
complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereaftas non-existent.”)quoting Loux v. Rhay75 F.2d 55, 57 (9th Cir.
1967)).

Any amended complaint should be as ¢emas possible in fulfilling the above
requirements. Fed. R. Civ. P. §(dlaintiff should avoid the ingkion of procedural or factual
background which has no bearing os legal claims. He should alszke pains to ensure that |

amended complaint is as legible as possible. rEfiess not only to penamship, but also spacin

short and plain statement of the claim showirgg the pleader is entitled to relief; and (3) a
demand for the relief sought . . . .” Fed. R. Civ8R). Rule 8(d) providethat “[e]ach allegation
must be simple, concise, adnlect.” Fed. R. Civ. P. 8(d).
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and organization. Plaintiff should carefully cales whether each of the defendants he name
actually had involvement in the constitutional viadas he alleges. A “scattershot” approach
which plaintiff names dozens defendants will not be lookagbon favorably by the court.
Conclusion

Accordingly, it is ORDERED that:

1. Plaintiffs amended complaint (ECFoN34) is dismissed with leave to amend
within 30 days from the date eérvice of this order; and

2. Failure to file an amended complaint that complies with this order may resul

the dismissal of this actionrfthe reasons stated herein.

DATED: November 26, 2019.
L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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