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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MANUEL MELIKYAN, No. 2:13-cv-02184-AC
12 Plaintiff,
13 V. ORDER
14 | CAROLYN W. COLVIN, Acting
15 Commissioner of Social Security,
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”) denying applications for $2ibility Insurance Benefits (“DIB”) and
20 | Supplemental Security Income (“SSI”) under @&lll and XVI of the Social Security Act
21 | (“Act”), respectively. For the reasons discussedwethe court will gratplaintiff's motion for
22 | summary judgment, deny the Commissionertssrmotion for summary judgment and remand
23 | this matter under sentence four of 42 U.@05(g) for immediate payment of benefits.
24 . PROCEDURAL BACKGROUND
25 Plaintiff, born July 29, 1961, appliexh August 23, 2010 for DIB and SSiI, alleging
26 | disability beginning July 1, 2007Administrative Transcript (“AT) 125, 132. Plaintiff alleged
27 | he was unable to work due to his depressioriedy, poor memory, kidney problems, headaches,
28 | prostate problems, fatigue and high blood pressAT 162. In a decision dated March 22, 2012,
1
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the ALJ determined that plaifftivas not disabled. AT 23. EhALJ made the following finding

(citations to 20 C.F.R. omitted):

AT 13-23.

1. The claimant meets the insustdtus requirements of the Social
Security Act through June 30, 2008.

2. The claimant has not engaged in substantial gainful activity
since July 1, 2007, the alleged onset date.

3. The claimant has the following severe impairments:
hypertension; obesity; depressive disorder; [and] anxiety disorder.

4. The claimant does not have an impairment or combination of
impairments that meets or medicaigquals the severity of one of
the listed impairments in 20 GPart 404, Subpart P, Appendix 1.

5. After careful consideration tthe entire record, the undersigned
finds that the claimant has ethresidual functional capacity to
perform medium work . . . including lifting up to 50 pounds
occasionally and 25 pounds frequently, and sitting, standing and/or
walking up to 6 hours in an 8-howorkday, with the follow[ing]
restrictions: he is limited to unskilled work; he is limited to work
activity requiring only occasional interaction with supervisors, co-
workers, and the general public.

6. The claimant is unable to perform any past relevant work.

7. The claimant was born on July 29, 1961, and was 49 years old,
which is defined as a younger individual age 18-49, on the date the
applications were filed.

8. The claimant has limited ability to communicate in English.

9. Transferability of job skills isot an issue because the claimant
is limited to unskilled work.

10. Considering the claimant’s ageducation, work experience,
and residual functional capacity, etie are jobs that exist in
significant numbers in the natidneconomy that the claimant can
perform.

11. The claimant has not been under a disability, as defined in the

Social Security Act, from Julyl, 2007, through the date of this
decision.

II. FACTUAL BACKGROUND

Born on July 29, 1961, plaintiff was 45 yeard oh the alleged onsdate of disability

and 50 at the hearing before the ALJ. AT 35K,1132. Plaintiff has a limited ability to speak

English. AT 22. He reported having a high schexplivalent from school in Armenia. AT 304.
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He last worked as a mechanic in a car shop. AT 154.

. ISSUES PRESENTED

Plaintiff argues that the ALJ committed tlodlowing errors in finding plaintiff not
disabled: (1) the ALJ impropgrkevaluated the medical opinioimsthe record; (2) plaintiff's
mental RFC is not supported by substantiadience; and (3) the ALJ improperly discredited
plaintiff.

IV. LEGAL STANDARDS

The court reviews the Commissioner’s decidgmaetermine whether (1) it is based on
proper legal standards pursuan#®U.S.C. § 405(g), and (2) stéstial evidence in the record
as a whole supports it. Tackett v. ApfE80 F.3d 1094, 1097 (9th Cir. 1999). Substantial

evidence is more than a mere scintilla, bas lthan a preponderance. Connett v. Barnhart, 3

F.3d 871, 873 (9th Cir. 2003). It means “sudevant evidence as a reasonable mind might
accept as adequate to support a conclusi@rii v. Astrue, 495 F.3d 625, 630 (9th Cir. 2007)
quoting Burch v. Barnhart, 400 F.3d 676, 679 (9th 2005). “The ALJ is responsible for

determining credibility, resolving conflicts medical testimony, and resolving ambiguities.”

Edlund v. Massanari, 253 F.3d 1152, 1156 (9th Cir. 2Q€iigtions omitted). “The court will

uphold the ALJ’s conclusion when the evidergsusceptible to nre than one rational

interpretation.”_Tommasetti v. Asle, 533 F.3d 1035, 1038 (9th Cir. 2008).

The record as a whole must be considered, Howard v. Heckler, 782 F.2d 1484, 148

Cir. 1986), and both the evidence that supportisthe evidence that detracts from the ALJ’s

conclusion weighed. See Jones v. Heckler,F@&@ 993, 995 (9th Cir. 1985). The court may

affirm the ALJ’s decision simply by isolating aespfic quantum of supportg evidence._ld.; se

also Hammock v. Bowen, 879 F.2d 498, 501 (9th TB9). If substantiadvidence supports th

administrative findings, or if theris conflicting evidence supportiagfinding of either disability

or nondisability, the finding of the ALJ onclusive, see Sprague v. Bowen, 812 F.2d 1226,

1 As discussed below, the ALJ improperljeted the medical opinions of Drs. Ewing and

7 (9t

not
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Gevorkian. Because this issue is dispositive, the court need not address plaintiff's remainjng

arguments.
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1229-30 (9th Cir. 1987), and may be set aside ordy iimproper legal standard was applied if
weighing the evidence. See BurkharBowen, 856 F.2d 1335, 1338 (9th Cir. 1988).

V. ANALYSIS

A. Medical Opinions

Plaintiff contends the ALJread in evaluating the medicapinions in the record. In
particular, plaintiff attacks #hALJ’s negative assessment o thpinions of Dr. Gervorkian, a
treating psychiatrist, and Dr. Ewing, an exaimgnpsychologist. There are three types of
physicians relevant to disability determimaus: treating physicians, examining physicians, an
nonexamining physicians. “If a treating doctasjginion is not contradicted by another doctor
(i.e., there are no other opinions from examgnor nonexamining sources), it may be rejected
only for ‘clear and convincing’ reasons suppotgdsubstantial evidence in the record.” See

Ryan v. Comm'r of Soc. Sec. Admin., 528 F13®4, 1198 (9th Cir. 2008); Lester v. Chater, 8

F.3d 821, 830 (9th Cir. 1996). “If the ALJ refe a treating or examining physician’s opinion
that is contradicted by anoth@octor, he must provide spdciflegitimate reasons based on

substantial evidence in the record.” Vdira v. Comm'r of SoSec. Admin., 574 F.3d 685, 69

(9th Cir. 2009); Ryan, 528 F.3d at 1198.

“[T]he medical opinions of a claimant’s treadi physicians are entitleo special weight.’

Embrey v. Bowen, 849 F.2d 418, 421 (9th Cir. 1988)he ALJ disregards a treating physician’

opinion, the ALJ must “set[ ] out a detailed and thorough summanedéatts and conflicting
clinical evidence, stating histerpretation thereof, and makifigdings.” Id. (quoting Cotton v.
Bowen, 799 F.2d 1403, 1408 (9th Cir. 1986)). Moreotfghe ALJ need not accept the opinio
of any physician, including a treating physiciarthiit opinion is brief, conclusory, and

inadequately supported by clinical findingsThomas v. Barnhart, 278 F.3d 947, 957 (9th Cir

2002). “To evaluate whether an ALJ properloted a medical opinion, in addition to

considering its source, the coudnsiders whether (1) contradictory opinions are in the recorg,;

and (2) clinical findingsigoport the opinions.”_Esposito Astrue, 2012 WL 1027601, CIV S-

10-2862-EFB at *3 (E.D.Cal. Mar. 26, 2012).
i
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A nonexamining physician’s function is to reamedical evidence in a claimant’s case
records, decide whether or ribe claimant’s impairmentsest or equal the Listings, and
determine the claimant’s Residual Functional &agees. 20 C.F.R. § 416.927(e)(1)(i). Becau
nonexamining physicians do not have the benetiteaifring the claimant's complaints of pain,

their opinions as to claimant’s pain areée¢ry limited value.” _Penny v. Sullivan, 2 F.3d 953,

957 (9th Cir. 1993).
1. Dr. Gevorkian
Dr. Gevorkian began treatirgaintiff in December 2010 and reported seeing plaintiff

a regular basis. AT 426. He completed a medisaéssment of plaintiff's ability to perform

work-related activities dated June 1, 2011. AZ-486. In that assessment, Dr. Gevorkian opined

that plaintiff had poor ability téollow work rules, relate to co-erkers, deal with the public, deg
with work stresses, understandnember and carry out detailembjinstructions, behave in an
emotionally stable manner, relggeedictably in social situationand demonstratelrability. AT

414-15. He further opined that plaintiff had & &bility to use judgment, interact with

=

supervisors, function independently, maintatemtion and concentration, understand, remember

and carry out simple job insttions, and maintain persongigearance. AT 414-15. In suppo

1

of this opinion, Dr. Gevorkian stated that plaintiff has poor concentration and impaired judgment

due to his depression and thaiptiff also suffers from parmia. AT 415-16. He ultimately
opined that plaintiff “was uride to work due to having Mar Depression.” AT 416.
Dr. Gevorkian also completed a mental diley questionnaire form dated January 19,

2012. AT 426. In the questionnaire, Dr. Gevorkiated that plaintifflid not maintain good ey

e

contact during evaluations andshiaeen compliant with medications. AT 426. He further noted

plaintiff's long history of depession and anxiety which he opiheere getting worse. AT 426.
He described plaintiff's then-cumemental status as generallyefitessed, at times tearful with
psychomotor retardation.” AT 427. Plaffis speech was delayed and his concentration,
memory, insight and judgment veeimpaired. AT 427-28. DGevorkian concluded plaintiff
has borderline intellectual functiorg. AT 428. As to socialhctioning, he noted plaintiff had

difficulty communicating with famy members, did not interaatith neighbors or friends, and
5
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was not interested in meeting new people. 489. With regard to concentration and task
completion, he stated plaintiff has difficulty mtining focused attention or doing household
chores and, although he can understand simple atising, he cannot carry them out due to hi
depression. AT 429. Dr. Gevorkiatso concluded that, due teshdepression, plaintiff could n
adapt to normal work-related stress suchexgsion making, atteladice, schedules and
interactions withothers. AT 429.

The ALJ gave Dr. Gevorkian’s opinions l@tlveight, reasoning that Dr. Gevorkian’s
progress notes were illegible, seemed cursory, and did not include matuslfistdings, and tha
his treatment history with plaifitivas brief. AT 21. Dr. Gevorkn’s opinions are contradictec
by the observations and opinions of Drs. Bul (288, 295 [urologist observing plaintiff with
“[n]Jo anxiety, no depression, amd sleep disturbances”]), Ewing (AT 306 [can perform simp
and complex tasks]), and Mateus (AT 365 [“resaaility to sustain simple and some detailed
tasks”].) Because Dr. Gevorkian’s opinions ematradicted, the ALJauld reject them only on
the basis of specific and legitimate reasongwhre supported by substantial evidence. See
Valentine, 574 F.3d at 692; Ryan, 528 F.3d at 1198. None of the ALJ’s stated reasons wg
adequate to support rejectiohDr. Gevorkian’s opinions.

The ALJ stated first that Dr. Gevorkian’'sogress notes lacked mental status findings,
were illegible and seemed cursory. AT 21. the extent the ALJ meant that Dr. Gevorkian’s
own notes failed to support his opinions becdheg lacked mental status findings and were
illegible and cursory, the ALJ clearly erreDr. Gevorkian’s contemporaneous progress note
AT 420-25, are no less legible or more cursogntthe typical handwrittenotes of discrete
appointments. The progress natesdude decipherable notatioregarding the persistence of
plaintiff’'s delusions, depress@dood, anxiety and restricted eft. Dr. Gevorkian’s initial
evaluation note included a thorougiental status report, AT 4226, and his final report also
included a detailed mental staesaluation, AT 427-28. That repp@lso drew on past progress
notes to summarize plaintiff’'s progress over thegaeof treatment. Nihing about the progress
notes is inconsistent withétopinions. The legibility of the notes is not a legitimate

consideration which can suppogjection of the opinion.
6
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An ALJ may reject an opinion that is matpported by the record. This rule permits
rejection of “check-off reports” thd&ick explanation of the basks their conclusions. Crane v

Shalala, 76 F.3d 251, 253 (9th Cir. 1996). Cowgtta the Commissioner’'s argument here, Dr.

Gevorkian’s completion of a checklist, see AT4-16, does not support rejection of his opiniogns.

First, Dr. Gevorkian did provideome explanation of his responses on the form. Id. Second
checklist responses are consisteith plaintiff's well-documentd history of depression, anxiet
and medication compliance. See AT 426. Bm®r. Gevorkian’s second opinion came in the
form of five-page narrative desbiing his general observations o&itiff, plaintiff's past history
of mental disorder, his family, social and eovimental history, his current mental status, his
then-current level of functioning, diagnosis, gmdgnosis. Neither opion qualifies as the kind
of unsupported “check-off report” that may be disregarded by the ALJ.
To the extent the Commissioner argues BraiGevorkian’s mentadtatus findings were

properly rejected because theyrevbased on plaintiff's subjeceweports rather than objective
testing, the argument is misplaced. “[O]bjective dastrability is not the correct standard to

applied in evaluating evidence of mentadaiders.”_Christensen v. Bowen, 633 F. Supp. 121

1220 (N.D. Cal. 1986). See also Lebus v. HaBP6 F. Supp. 56, 60 (N.D. Cal. 1981); Tadds

v. Richardson, 351 F. Supp. 177, 180 (C.D. Cal. 1972). Because Dr. Gevorkian’s opinion
substantially based on his own atial observations, there is no eeidiary basis for rejecting th
opinion. See Ryan, 528 F.3d at 1199-1200.

Finally, the ALJ characterized Dr. Gevorkiatrsatment history with plaintiff as “quite
brief.” AT 21. The regulations state: “Generally, the longer a treatingce has treated you at
the more times you have been seen by a treatingce, the more weight we will give to the
source’s medical opinion.” 20 C.F.R. 884.1527(c)(2)(i); 416.927(c)(2)(i). Dr. Gevorkian
treated plaintiff from December 15, 2010 to Jagua, 2012. AT 430. Over the course of thg
period, plaintiff visited Dr. Gevdgan five times. AT 420-25The Ninth Circuit has required
deference to the opinion of a treating physiciho saw a claimant twice in 14 months.

Ghossakian v. Shalala, 41 F.3d 1300, 1303 (9th1®B4). The treatment relationship here weé

of similar length and involved more than t@ias many visits. Accordingly, the ALJ committe
7
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legal error by discounting Dr. @erkian’s opinions on groundsahthe treating relationship wa

U)

“quite brief.” The ALJ did not identify a tréiag source whose opinion coatlicted that of Dr.
Gevorkian and who had a more extensive treagfagionship with plaintiff. This was not a
sufficient reason for rejectingr. Gevorkian’s opinions.

For the reasons explained above, the ALJ fdibgarovide specific and legitimate reasons
supported by substantial evidencergjecting Dr. Gevdian’s opinions.

2. Dr. Ewing

Dr. Troy Ewing performed a maaltstatus evaluation of gihtiff on November 3, 2010.
AT 302. Dr. Ewing noted that plaintiff presentada “depressed mannehfs attention was fair,

his concentration and memory were impajrand his mood was depressed. AT 302, 305. H

D

opined that plaintiff cowl adequately perform one or two semple repetitive tasks as well as
complex tasks. AT 306. Dr. Ewing further opirtkdt plaintiff had a poor to fair ability to:
accept instructions from supervisors and intewatit coworkers and public, maintain regular
attendance in the workplace, complete a normakday or workweek without interruptions, and
handle normal work-related stress from a competwigek environment._Id. He also concluded
that plaintiff could not manage funds or perfiowork activities on aansistent basis without
special or additional instruction. Id.

The ALJ gave Dr. Ewing’s opinion little wdig, reasoning that was rendered after a
one-time examination of the plaintiff, inconsistenth the findings contaied in the body of the
report, and disregarded by non-exaimg state agency psychiatrifr. Mateus (later confirmed
by psychiatrist Dr. Pan). AZO. Dr. Ewing’s opinion is contradicted by the observations and
opinions of Drs. Bui (AT 288, 295 [urologisbserving plaintiff with “[n]Jo anxiety, no
depression, and no sleep disturt@s”]) and Gevorkian (AT 429 [plaintiff can understand simple
instructions but cannot carry themt]). Accordingly, the ALheeded to state specific and
legitimate reasons supported lmpstantial evidence for rejeatj Dr. Ewing’s opinion. Again,

the ALJ failed to state such reasons.

The ALJ deemed Dr. Ewing’s opinion less parsive because it wasndered after a one

time examination. AT 20. This is nothing mdih@n a restatement of Dr. Ewing’s status as an
8
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examining, rather than treating, doctor. The Aidinot hesitate to rely upon the opinion of Dr.

Mateus — a state agency psychiatrist who hasmexamined plaintiff at all. AT 20. Dr.
Ewing’s status as an examining psychologist arasmsufficient reason faejecting Dr. Ewing’s
opinion.

The ALJ also reasoned that Dr. Ewing’s opinwas inconsistent with the findings in hi
report. The Commissioner asseltat Dr. Ewing’s statement thplaintiff had a poor to fair
ability to interact with sup®isors, coworkers and the publWi@s inconsistent with his

observations that plaintiff had normal appearaatéude, behavior, @/contact, speech, and

social interactions during his examinatioBee AT 302, 304, 306. €lobservations upon which

the Commissioner relies are only superficially val# to plaintiff's ability to interact with
supervisors, coworkers, and the public, and suggestore than an ability to have appropriate
initial interactions. Those observations sayhing about plaintiff's ability to maintain
relationships with supervisora@ coworkers over time, or toteract with the public in any
sustained way. Dr. Ewing’s othéndings — that plaintiff had ipaired attention, concentration
and memory, and suffers from major depressive disorder that was severe and accompanis
psychotic features, AT 305 — are fully consistgith his conclusion thatlaintiff had a poor to
fair ability to interact with supervisors, cowers and the public. Accordingly, this basis for tl
ALJ discounting of Dr. Ewing’®pinion was insufficient.

Finally, the ALJ’s reliancen Dr. Mateus’s opinion in rejecting that of Dr. Ewing
misconstrued the conclusions of Dr. Mateus. Nbateus, a state agency psychiatrist, complet
mental residual functional capacity assessndated April 7, 2011, based on a record review.
AT 365. Dr. Mateus opined that plaintiff was davately limited in his ability to carry out
detailed instructions, maintaattention and concentration for extended periods, complete a
normal workday and workweek without interrugstj interact appropriately with the general

public, and accept instructions and responditaism from supervisors. AT 363-64. Dr.

U7

pd by

Mateus further opined that plaifithas the ability to perform sinigand some detailed tasks, had

moderate problems with persistence, pace sactl functioning, and a mild problem with

adaptation. AT 365. Dr. Mateus also submittedriten narrative which reviewed Dr. Ewing'’s
9
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findings. AT 362. Dr. Mateus questioned pldfig credibility, id., bu did not question Dr.

Ewing’s observations or conclusionBlone of Dr. Mateus’s criticisms were directed at Dr.

Ewing’s opinion. Accordingly, the ALJ’s reliae on Dr. Mateus’s opinion was not a sufficient

reason for rejecting Dr. Ewing’s opinion.

In sum, the ALJ failed to state specifind legitimate reasons based on substantial
evidence for rejecting Dr. Ewing’s opinion.
B. Remand

The ALJ failed to properly evaluate the wjpins of Drs. Gevorkian and Ewing and
remand is therefore appropriate. The remainingtijueis whether to remand this case to the

ALJ for further proceedings or to order theypeent of benefits. “The decision whether to

remand the case for additional evidence or simpiwtard benefits is within the discretion of the

court.” Stone v. Heckler, 761 F.2d 530, 533 (9th C#85). Generally, thedtirt will direct the

award of benefits “in cases wigemo useful purpose would besed by further administrative

proceedings or where the record has been tighitgueveloped.”_Varney v. Secretary of Health

and Human Services, 859 F.2d 1396, 1399 (9th1OB7). Remand for payment of benefits is

appropriate where the ALJ erreddiscrediting evidence and, absanl outstanding issues to be

resolved, it is clear from the rexcbthat the ALJ would be requdeéo find the plaintiff disabled

were such evidence credited. Benecke vnBart, 379 F.3d 587, 593 (9th Cir. 2004). Such is$

the case where the ALJ improperly failed targrdeference to a treating physician whose
conclusions would compel a finding disability. Ghokassian, 41 F.3d at 1303-04.

As explained above, the ALJ failed to providgally sufficient reasons for rejecting the
opinions of Dr. Gevorkian, a treating psychiatrist, and Dr. Ewing, an examining psychologi
Furthermore, it is clear from the evidence in tbeord that the ALJ would have been required
find plaintiff disabled if he had creditedetbe opinions. During the February 8, 2012 hearing
before the ALJ, plaintiff's administrative-levebunsel asked the vocatidrexpert a hypothetical

question based on the limitationgpeassed in Dr. Ewing’s opinicn AT 58-59. The vocational

2 The record indicates thatetthypothetical was based on ttensultative examiner, Troy Evan

(continued...)
10
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expert stated that those limitaticivgould be preclusive.” AT 59. Aa result, it is clear from th
record that the ALJ would have been requirefind plaintiff disabledat step five of the
sequential evaluation analysis because thera@jabs that plaintiff can perform given his

residual functional capacity, age uedtion, and work experienc&or these reasons, this matte

will be remanded under sentence four of 42 U.§.@05(g) for immediate payment of benefits.

VL. CONCLUSION

For the reasons stated herdin)]S HEREBY ORDERED that:
1. Plaintiff's motion for summary judgment (ECF No. 15) is granted,
2. The Commissioner’s cross-motion for summary judgment (ECF No. 19) is denie
3. This matter is remanded to the Comssioner for immediate payment of benefits.
DATED: March 23, 2015 , -~
m’z———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

[phonetic], report.” AT 58. Later, the ALJ claetl that the report wasxRibit 4F in the record
which corresponds to the report of Dr. Troy Ewing. AT 302.
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