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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JAMES L. TUCKER, No. 2:13-cv-2185-EFB
12 Plaintiff,
13 V. ORDER
14 | CAROLYN COLVIN, Acting
15 Commissioner of Social Security
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (*Commissioner”) terminating plaintiff's previssly granted Disability Insurance Benefits
20 | (“DIB”) under Title Il of the Social Securitict. The parties’ cross-motions for summary
21 | judgment are pending. For the reasons discussmw, plaintiff's motion is granted and
22 | defendant’s motion is denied.
23 | I BACKGROUND
24 Plaintiff filed an application for a pexd of disability and DIB on May 24, 2001, alleging
25 | that he had been disabled since May 1, 200ImiAdtrative Record (“AR”) 402. On February
26 | 27,2003, administrative law judge (“ALJ") RobertRogers found that plaintiff was disabled as
27 | of May 1, 2001 and awarded DIB benefitd. at 398-408. On March 6, 2012, the Social
28 | Security Administration determined that plaihtvas no longer disableals of February 1, 2012.
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Id. at 67-70. Plaintiff subsequentlygueested a hearing before an Ald. at 110-111. On May
13, 2013, a hearing was held before ALJ L. Kalei Fddgat 24-54. Plaintiff was represented
by counsel at the hearing, at which Imel @ vocational expert (“VE”) testifiedd.

On July 15, 2013, the ALJ issued a decisiodifig that plaintiff was no longer disabled
under sections 216(i) ar&23(f) of the Act.Id. at 6-23. The ALJ made the following specific

findings:

1. The most recent favorable medical decision figdihat the claimant was disabled is th
decision dated May 1, 2001. This is knowrttes“comparison point decision” or CPD.

D

2. At the time of the CPD, the claimamad the following medically determinable
impairments: spinal stenosis, hypertension, obesity, and depression. These impairments
were found to result in thes®elual functional cagrity to lift and/or carry fifty pounds
occasionally and twenty-five pounds frequente could stand and/or walk for forty-fiye
minutes at one time. He could sit for thinynutes at one time. The claimant required an
option to alternate sitting and standing at emd additional unscheduled breaks totaling
two hours in an eight-hour workday. The clamheould perform task-oriented jobs that
required no more than occasional conta¢hwhe public (5B/5). The claimant was
restricted from using fat controls (5B/8).

3. Through February 1, 2012, the date the clairsathsability ended, the claimant did not
engage in substantial gainfadtivity (20 CFR 404.1594(f)(1)).

4. The medical evidence establishes thatfdsebruary 1, 2012, the claimant had the
following medically determinable impairmentservical and lumbadegenerative disk
disease, obesity, hypertension, migraine heaeadilateral median neuropathy at the
wrists, peripheral neuropathy of the upper extremities, obstructive sleep apnea, pre-type
diabetes, a bone spur in thght ankle, and osteoarthstof the right knee.

5. Since February 1, 2012, the claimant did mmte an impairment or combination of

impairments which met or medically equaled feverity of an impament listed in 20
CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1525 and 404.1526).

* % %

6. Medical improvement occurred as ofiffeary 1, 2012 (20 CFR 404.1594(b)(1)).

7. The claimant’s medical improvement is relatedhe ability to work because it resulted
an increase in the claimant’s residual fiimeal capacity (20 CR 404.1594(c)(3)(ii)).

n

! As noted by the defendant, the actual editthe CPD was February 27, 2003. ECF No.
16 at 7. The May 1, 2001 dated referred to by theisltde onset date of plaintiff's disability.
This date confusion appears todscrivener’s error and does mmidermine the ALJ’s decision
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Id. at 10-19.

* % %

8. As of February 1, 2012, the claimant cooed to have a severe impairment or
combination of impairments (20 CFR 404.1594(f)(6)).

* % %

9. Based on the impairments present as of February 1, 2012, the claimant had the res
functional capacity to perform light wloas defined in 20 CFR 404.1567(b). The
claimant can push, pull, lift and/or casyenty pounds occasionally and ten pounds
frequently. He can walkna/or stand without limitationsThe claimant requires no
device for ambulation. He can occasionallpdhekneel, stoop, crouch, or crawl. He hd
no restrictions in his ability tavalk on uneven terrain, climb ladders, or work at height
He can sit without restrictions. He can penf fine and gross mapulative movements.

He cannot reach overhead with the left uppéreaxity. He has no limits in the use of his

right upper extremity.

* % %

10.As of February 1, 2012, the claimant was uadblperform past relevant work (20 CFR
404.1565).

* % %

11.0n February 1, 2012, the claimant was anviadial closely approaching advanced age
(20 CFR 404.1563).

* % %

12.The claimant has at least a high school atdan and is able to communicate in English
(20 CFR 404.1564).

13.Beginning on February 1, 2012, transferabitifyob skills is not material to the
determination of disability because usthg Medical-Vocational Rules as a framework
supports a finding that the claimant is “wlidabled,” whether or not the claimant has
transferable job skills (See SSR 82-4i 20 CFR Part 404, Subpart P, Appendix 2).

14.As of February 1, 2012, considering claimauige, education, work experience, and
residual functional capacity based on the impairments present as of February 1, 20
claimant was able to perform a significanimber of jobs in the national economy (20
CFR 404.1560(c) and 404.1566).

* k% %

15.The claimant’s disability ended as of tti@te of this decisio(20 CFR 404.1594(f)(8)).

idual
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Plaintiff requested that the Appls Council review the ALJ’s decisiad, at 5, and on
August 21, 2013, the Appeals Council denied reyieaving the ALJ’s decision as the final
decision of the Commissioneld. at 1-4.

I. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledill be upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnad3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admie9 F.3d 595, 599 (9th Cir. 1999rckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidemesusceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that remand is necessamabse (1) the Commissioner failed to file a
complete administrative record, (2) the ALfliding of medical improvement is not supported
by substantial evidence, and (3) the ALJ’s faileddbsfy his burden of deonstrating that there
are a sufficient number of jobs plaintiff coygdrform given his residbidunctional capacity
(“RFC”). ECF No. 12-1 at 5-8.
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Plaintiff first argues that the record is incomplete, as the comparison point decision
(“CPD”) and the underlying medical evidence whtbe CPD was based upon is not included
the record. ECF No. 12-1 at 5-6pecifically, plaintiff contendthat as this evidence was not
and is not in the administrativecord, it was not considereddaproperly evaluated. Thus, the
Commissioner could not have met the burdeprotiing “medical improvement” as there was
previous medical evidence of pi#if's impairments to compar® his current impairmentdd.
at 6.

Social security claimants have tingial burden of poving disability. Bowen v. Yuckert
482 U.S. 137, 146 n.Bigda v. Heckler 705 F.2d 363 (9th Cir. 1983). “Once a claimant has b
found to be disabled, however, a presumptiocooitinuing disability arises in her favor.”
Bellamy v. Secretary ¢fealth and Human Serviceg75 F.2d 1380, 1381 (9th Cir. 1985) (citin
Murray v. Heckley 722 F.2d 499, 500 (9th Cir. 1983)). A claimant that has been awarded
disability benefits is subject fgeriodic disability review. 2C.F.R. § 404.1594(a). To determi
whether a claimant continues to be disalitedourposes of receiving DIB benefits, the
Commissioner must engage in an eight-stegduation process. 20 C.F.R. § 404.1594(f)(1)-(8
During step three, which is gfrticular importance to the instant dispute, the Commissioner
determines whether the claimant has exgeed “medical improvement.” 20 C.F.R.

8§ 404.1594(f)(3).

A “medical improvement” is defined asryadecrease in the medical severity of your
impairment(s) which was present at the time of the most recent favorable medical decisior
you were disabled or continuedte disabled. A determination thitkere has been a decrease
medical severity must be based on changeprfvement) in the symptom, signs and/or
laboratory findings associated with your impagnt(s) . . ..” 20 C.F.R. 8§ 404.1594(b)(1). Thg
Commissioner bears the burderpobving “medical improvement.Bellamy 755 F.2d at 1381,
see also Murray722 F.2d at 500 (finding the Secretaryl lae burden to come forward with
substantial evidence of improvement). Thugjeétermine whether “medical improvement” ha
occurred, the Commissioner “will compare the cotraedical severity of that impairment(s)

which was present at the time of the most retaardrable medical decision that [the claimant
5
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was] disabled . . . to the medical severityhatt impairment(s) at that time.” 20 C.F.R.
8§ 404.1594(b)(7).

Plaintiff contends that it is evident thtae ALJ failed to make such a comparison beca
the CPD and the medical records upon which & based are not part of the administrative
record filed in this case. ECF No. 12-15a6. In response talaintiff’'s motion, the
Commissioner filed a supplementsdministrative Record containg the CPD. ECF No. 15; A
398-408. However, the Commissiomikd not file any medical edence regarding plaintiff’s
medical condition at the time die CPD. Furthermore, defendant’s motion for summary
judgment ignores plaintiff’'s argumethat the record lacks evidamrelating to the003 decision
Instead, the Commissioner simpbiterates that the ALJ’s findg that plaintiff is no longer
disabled is supported by medical evidence ftbencurrent record. ECF No. 16 at 7-9.

As explained below, the medical recofasm the time of the CPD should have been
included in the administrative record in these. It was not, and the ALJ has failed to
demonstrate that medical improvement ocalirr@bsent substantialvidence to support a
finding in that regard reques that the matter be remadder further consideration.

The U.S. Court of Appeals for the Ninth Girchas not yet addresséhe precise manne
in which an ALJ must compare a claimant’s previous and current impairments to determin
whether medical improvement has occurred. H@weother circuits have found that an ALJ
must evaluate the medical evidence upon whietcthimant’s original disability status was
based, as well as the current noadlevidence, when determining &ther there has in fact beer
medical improvementSee Byron v. Heckler42 F.2d 1232, 1236 (10th Cir. 1984) (per curial
(“In order for evidence to be present, there nalsbd be an evaluation of the medical evidence
the original finding of disability.”)Vaughn v. Heckler727 F.2d 1040, 1043 (11th Cir. 1984)
(holding the ALJ was “requiretb evaluate the medical evidence upon which [claimant] was
originally found to be disabledd prove medical improvemendgino v. Barnhart312 F.3d
578, 587 (2d Cir. 2002) (finding that the colatked an adequate basis to uphold the
Commissioner’s conclusion that medical improvatrtead occurred because the record did ng

include the medical evidence asctaimant’s condition when he wanitially found disabled).
6
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Furthermore, district courts in this Circuit thetve reached the issue have similarly conclude
that in deciding whether medical improvembas occurred, an ALJ must compare current

medical evidence to the medical rexérom the time of the CPDSee Thao v. Astru2010 U.S.

Dist. LEXIS 43302 (E.D. Cal. May 4, 2010) (remandagase for cessation of disability benefits

where “the Commissioner has rpesented this court with tlecord supporting the CPD.”);
Chambers v. Astry012 U.S. Dist. LEXIS 95095 (D. Or. Jul. 10, 2012) (finding a short
summary of the previous mediaaicords was not enough to compare plaintiff's impairments
determine if medical improvement had occurrége v. Astrug2012 U.S. Dist. LEXIS 36898
(E.D. Cal. Mar. 16, 2012) (remanding a casecssation of disability benefit where it was
“unclear whether the ALJ had reviewed or coastdl the medical evidence underlying the [CH
in assessing whether plaintitk@erienced medical improvement”).

Here, it is clear that the Aldid not compare plaintiff's medical records from the time
the CPD to his current medical records. First,@administrative record filed in this case does
contain any medical records from the time & @PD. The only documentation in the record
pertaining to plaintiff's medicatondition at the time of the CPDas October 2, 2012 Disability
Hearing Officer's DecisioA. AR 92-106. This decision, however, does not constitute evidel
establishing plaintiff’'s impairments at the time of the CFH2e Veinp312 F.3d at 587.
Furthermore, the ALJ’s decision does not citertoeference any specific medical evidence frg
the time of the CPD. Thus, the ALJ failedctmmpare the current medical evidence with the
medical record from the time of the CPD. Adatiagly, this matter must be remanded for furth
consideration of plaintiff's medical recotd.

1
1

2 Although the Commissioner filed a copytb& CPD in a supplemental administrative
record, AR 398-408, there is no indtion that a copy of the CRRas in the record utilized by
the ALJ. In fact, in summarizing plaintiffRFC at the time of the CPD, the ALJ specifically
cites to the Disability Hearing O€fer’s decision, and not the CPIM. at 11.

% Because the court finds that remand is ssag/ based on the ALJ's failure to conside

all of the medical evidence, the court decliteaddress plaintiff additional arguments.
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V.  CONCLUSION

The ALJ’s decision is not supported by substd evidence. Therefore, it is hereby
ORDERED that:

1. Plaintiff's motion for sumnrg judgment is granted,;

2. The Commissioner’s cross-motifmm summary judgment is denied;

3. The Clerk is directed to enter judgment in thenpifis favor; and

4. The matter is remanded for further coesadion consistent with this opinion.

L
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

DATED: March 16, 2015.




