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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

EARL D. SMITH, No. 2:13-cv-2192 JAM AC P
Plaintiff,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

R. RODRIGUEZ, et al.,

Defendants.

Plaintiff is a state prisoner proceeding prarsthis civil rights action filed pursuant to 4
U.S.C. § 1983. This action proceeds against three defendants on the following claims: Dr
Rogero, for deliberate indifferente plaintiff’'s serious medicaleeds in violation of the Eighth

Amendment; correctional officer R. Rodriguez, for deliberate indifference to plaintiff's serig

medical needs and foetaliation in violation of the Firskmendment; and correctional officer H.

Singh for failure to protect plaiifitin violation of the Eighth Anrendment. This order addresse
the parties’ discovery disputgdaintiff's request for subpoesa@uces tecum, and defendant
Rogero’s motion for summary judgment.

i

i

! Defendant Rodriguez and Singh’s pending motion for summary judgment, ECF No. 76,
addressed in a separate order.
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l. Plaintiff's Alleqgations

Plaintiff alleges that on November 8, 2012 dx@erienced excruciating abdominal pair
and was rushed from Mule Creek State Prisaamtoutside hospital where a “c-scan x-ray” wa
taken. ECF No. 1 at 7. After the CT scan was taken, defendant correctional officers Sing
Rodriguez took plaintiff to a holdg cell near defendant Rogeroaffice. From the holding cell
plaintiff overheard defendant Dr. Rogero tell@iand Rodriguez that plaintiff had a laceratec
spleen, a bleeding right kidney, and genitatts and should be scheduled for surgery
immediately. _Id. at 8. Rodriguez told Dr. Rog¢hat plaintiff was a snitch who had a civil
lawsuit pending against several correctional officang] asked Dr. Rogero to schedule plaintif
surgery in April so that plairffiwould not be able to go to ttiald. at 9. Dr. Rogero later
proposed another surgery date &uwidiriguez again called plaintiffsmitch and made reference
plaintiff's pending lawsuit. Plaintiff remained the hospital for three days and was returned
prison without obtaining acheduled surgery date.

[l Background Relevant to Discovery Issues

On September 30, 2015, the court issued arr adiiressing plaintif§ motions to compse
discovery from defendants Rogero and RodrigdeZF No. 79. Defendafogero was directec
to file a statement with the court indicating wiethe received any of the following from San
Joaquin General Hospital by way of subpoenardtords related to rdecation plaintiff was
given; (2) a copy of plaintif6 November 8, 2012 CT scan; (B¢ audio dictation recording
associated with plaintiff's CT scan; or (4) videotage of plaintiff shadkd to his hospital bed.
If Rogero received any of these items, ha wiaected to produce them to plaintiff.

As to defendant Rodriguez, the court'penber 30, 2015 order directed Rodriguez t(
supplement his response to Interrogatories R@nd 9, Set Two. With respect to Interrogato

No. 3, Rodriguez was given the option of filiagtatement with the court or providing his

2 Although plaintiff refers to Dr. Rogero &8elgados” through a good portion of his complair
in the Answer filed by this defendant, he is itieed as Dr. Grant Rogero. See ECF No. 27. ]
court will use the name of Rogetm identify this individual.

® A more detailed summary ofgihtiff's allegations is set forth in this court’s order filed
December 23, 2014. See ECF No. 36 at 2-4.
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supplemental response directly to plaintiff. tAdnterrogatory No. 9, Rlriguez was directed to
provide his supplemental response directly to plhintn all other respects, plaintiff's motions
compel were denied.

On October 8, 2015, defendant Rogero filedateshent with the court indicating that, i
response to the court’s September 30, 2015 ordgdukiced to plaintiff all of the records he
received from San Joaquin General Hospitasliypoena, including a DVD-R disk of plaintiff's
November 8, 2012 CT scan. ECF No. 80 at 1-2, ®efendant Rogero also confirmed in his
statement that he did not receas@y dictation recording or videodtage of plaintiff. _Id. at 3.

On October 18, 2015, plaintiff filed objectiotesdefendant Rogero’s October 8, 2015
statement. ECF No. 84. On the same ,dagentiff also filed a “motion to compel
interrogatories,” seeking compel defendant Rodriguezaomply with the court’'s September
30, 2015 order. ECF No. 85.

On October 25, 2015, plaintiff filed further objens to defendant Rogero’s October 8
2015 statement. ECF No. 87.

On November 3, 2015, defendant Rodriguezifd@ opposition to plaintiff's motion to
compel interrogatories. ECF No. 86.

[I. Plaintiff's Objectiongdo Defendant Rogero’s October 8, 2015 Statement

In his first set of objections, plaintiff comtds that defendant Rogero failed to comply

with the court’s September 30, 2015 order. BNZF84. Specifically, plaintiff claims that

Rogero’s October 8, 2015 statement failed to esklivhether he had possession of the dictatjon

voice recording or the viddootage requested by pldiifi. 1d. at 1-2, 3-4.Plaintiff contends tha
Rogero has not produced either of the itenydamtiff and that Rogershould be required to
provide a receipt of all the ites he received by way of sulgna from San Joaquin General
Hospital. 1d. at 4. In addition, plaintiff assethat defendant Rogero sent the DVD-R disk of
plaintiffs November 8, 2012 CT scan to plafhin bad faith, knowing that the disk would be
confiscated by prison officialgpon arrival. _Id. at 2-3.

In his second set of objections, plaintiff ass¢hat defendant Rogehas possession of

the voice recording associated with his Novent, 2012 CT scan, bute®ncealing it from
3
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plaintiff.” ECF No. 87. Plaintiff requesthat the court issue an ordbrecting defendant Rogero
or San Joaquin General Hospi@lexplain “why they are concealing information in a federal
civil action.” 1d. at 3.

The court has reviewed defendant Roge@csober 8, 2015 statement, in which Rogero
clearly states that hedlnot receive any dictatiaecordings or any securifgotage as a result df
any subpoena. See ECF No. 80 at 2-3. In light of Rogero’s representations, the undersighed
finds that Rogero has complied with t@urt's September 30, 2015 order and no further
production will be required.

As to plaintiff's claim that Rogero aaten bad faith when he produced a copy of
plaintiff's November 8, 2012 CT scda plaintiff, plaintiff's conention is meritless. Plaintiff
appears to assert that Rogero sbatdisk to plaintiff, rather #in to the court, because he knew it
would be confiscated by prison officials upon arrivlaintiff explains thahe wanted the disk to
be “logged with the court” rather than sent to il because “plaintiff is clearly not a doctor .|. .
and has no means to review the [disk] excephleycourts through a radiologist doctor.” ECF
No. 84 at 3. Plaintiff is advigethat he has no right to hagtlefendant “log evidence” with the
court on his behalf. Even if plaintiff's CT schad been logged with the court, this would not
result in the scan being reviewadd interpreted by a radiologist plaintiff's behalf Plaintiff's
objections are overruled.

V. Plaintiff's “Motion to Compel Intemwgatories” from Defendant Rodriguez and

Request for Sanctions for FailueComply with a Court Order

In his “motion to compel interrogatories,” plaintiff seeks to compel defendant Rodriguez

to comply with the court’'s September 30, 2015byviding supplemental responses to plaintiff's
Request for Interrogatories, Set One, Nos. 3@nBCF No. 85 at 1. Plaintiff claims that

because defendant Rodriguez has not providadtgf with any supplemental response as

* Plaintiff explains tat he requested the voice recordirgnirKern Valley State Prison and was
informed that the recording calibnly be obtained from San #pan General Hospital. Plaintiff
asserts that because defendant Rogero subpoataeteo recordings and voice recordings of
plaintiff from San Joaquin Gered Hospital, Rogeroeceived a copy of the voice recording as|a
result of the subpoena. See ECF No. 87.
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required by the court’'s September 30, 2015 order,iBoel is in violation of the court’s order
and should be sanctioned. Id. at 2, 4-5. Plintither contends thdte should be allowed to
use defendant Rodriguez’s failurerespond as an admission thatipliff was in a “holding cell”
while at San Joaquin General Hospital. Id. at 4.

In opposition, defendant Rodriguez asserts hleagerved plaintiff with supplemental
responses to plaintiff's firget of interrogatories, Nos. 3 and 9, on October 8, 2015. ECF N
at 2. A copy of defendant’s supplemental respens attached as Exhibit 1 to defendant’s
opposition. ECF No. 86 Exh. 1 at 8-13. Defendaserts that sanctioase not warranted
because he complied with theurt's September 30, 2015 order.

The court’s September 30, 2015 order requilei@ndant Rodriguez to supplement his
responses to Interrogatory Nos. 3 and 9 withindays. While it appeatbkat plaintiff had not

yet received Rodriguez’s responses when pfaitied his motion on October 18, 2015, the prdg

of service attached to Rodriguez’s supplemaetsponses is dated October 8, 2015. ECF No|

at 13. Accordingly, it appearsahdefendant Rodriguez provided supplemental responses tc
plaintiff in a timely manner. Rintiff's motion to compel Rodguez to comply with the court’s
September 30, 2015 order is therefore denied.

To the extent plaintiff requests that defend@atliriguez be sanctioned for his failure to
comply with the court’s September 30, 2015 ordes, filequest is also denied because defend
provided plaintiff with supplemeal responses to Interrogatory Nos. 3 and 9. While the cou
notes that Rodriguez should have filed a statemvéhtthe court (rather #n responding directly
to plaintiff) if he was unable to determine whet the appeals filed against him included claim

of retaliation’ the error appears inadvertent. Under these circumstances, the court finds tH

> Plaintiff’'s interrogatory No. 3 inquired aswhether defendant Rodriguez had previously had

any 602 inmate appeals filed against him theluded claims of taliation. Rodriguez
responded that he did not recall whether eitliehe two appeals filed against him involved
retaliation claims. In the coust'September 30, 2015 order, Rodegwvas directed to either file
a statement with the court describing his efftateespond to plaintiff'$nterrogatory, or, in the
alternativeto inform plaintiff whether the two appeals filed against him were for retaliation.
Because defendant Rodriguez was unable taordete if the appeals filed against him included
claims of retaliation, his explatian as to why he was unablelozate the information should
have been filed with the court.

5
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sanctions are unwarranted. Pldfigimotion for santions is denied.

V. Plaintiff's Requests for Subpoenas Duces Tecum

It has come to the court’s attention tp&intiff's requests fosubpoenas duces tecum
filed in January, February, and March 2015 renmaitstanding. Plaintiff seeks court orders
granting three subpoenas duces tecum, production of documahtgraice of the subpoenas |
the U.S. Marshall._See ECF Nos. 44, 53, 57. nBfarequests that the court direct the U.S.
Marshall to serve a subpoedaces tecum upon non-parties Saagion General Hospital, Mule
Creek State Prison, and Kernlkég State Prison. See id.

A. Legal Standards

A subpoena may direct a non-party, pursuaridderal Rule of Civil Procedure 45, to
produce documents or other tarigibbjects for inspection. Thewrt must “issue and serve all
process and perform all such duties” for a plHiptoceeding in forma pauperis. 28 U.S.C. §
1915(d). Plaintiff, proceeding in forma pauperimjg “is generally entitled to obtain service of

subpoena duces tecum by the United States Marshal. 28 U.S.C. § 1915(d).” Heilman v. L

2:09-cv-2721 KJN P, 2010 WL 51881, *1 (E.D. Cal. Dec. 13, 2010); but see, Garcia v. Gri

2012 WL 216565, * 4 (S.D. Cal. Jan. 23, 2012) (citing Tedder v. Odel, 890 F.2d 210, 211,

(9th Cir.1989) (“Plaintiff, however, is responsilite paying all fees and sts associated with th
subpoenas . . . fees are not waived basddaintiff's in forma pauperis status”).

Because Federal Rule of Civil Procedureb}3équires personal service of a subpoeng
“[d]irecting the Marshal’s Officéo expend its resources personally serving a subpoena is n(

taken lightly by the court.”_Austin Winett, 1:04-cv-05104-DLB PC, 2008 WL 5213414, *1

(E.D. Cal. Dec. 12, 2008); 28 U.S.C. § 1915(d)mitations on a subpoena include the releva
of the information sought as well as the burded expense to the nparty in providing the
requested information. Fed. R. Civ. P. 26, AGmotion for issuance of a subpoena duces teg
should be supported by clear idénation of the documentssight and a showing that the

records are obtainable only dlugh the identified third-party. See, e.qg., Davis v. Ramen, 1:0
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No. 1:05-cv-00124-AWI-SMS PC, 2010 WL 1487@381 (E.D. Cal. Jan. 14, 2010). “The
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Federal Rules of Civil Procedure were notmated to burden a non-party with a duty to suffer
excessive or unusual expenses in order to bomiph a subpoena duces tecum.” Badman v.
Stark, 139 F.R.D. 601, 605 (M.D. Pa. 1991). Non-pswdre “entitled to havine benefit of this
Court’s vigilance” in considering the$actors. _Badman, 139 F.R.D. at 605.
B. Discussion

The subpoenas that plaintiff has submitted are defective inasmuch as they are not
by the Clerk of the Court. Federal Rule of iICRrocedure 45(a)(3) reqas that “[t]he clerk
must issue a subpoena, signed but otherwise in Maakparty who requests it. That party mu
complete it before service.” Therefore, a thutset, a new subpoena, blank but signed by thg
Clerk of the Court, must issue to plaintiff.

i. San Joaquin General Hospital (ECF No. 44)

Plaintiff seeks to subpoena copies of fiblwing documents from the Custodian of

Records for San Joaquin General Hospital:

1. Seven photographs, taken from various anglea “holding cell’inside San Joaquin
General Hospital. See ECF No. 44 at 2.

2. A complete copy of all “med log’s” of mechtion given to plainti during his stay at

San Joaquin General Hospital froro\mber 8, 2012 through November 10, 2017.

ECF No. 44 at 3.

3. A copy of plaintiff's “actual c-scan” takeon November 8, 2012 by Linda Hodges.
ECF No. 44 at 3.

4. A copy of the “actual CDCR security video fage of plaintiff Earl D. Smith shacklg
to hospital bed for two plus days.” ECF No. 44 at 3.

5. Copies of any rules or memoranda “govegCDCR prisoners while being held at
San Joaquin General Hospital on a mabstay.” ECF No. 44 at 3.
Plaintiff again appears to seek photographsdbatot already existSee ECF No. 44 at
2. Plaintiff has previously been advised ttiegt court will not reque defendants to take
photographs or create evidence for plaintiff.r @ same reasons, the court will not require n
party San Joaquin General Hospital to take phrafats or create evidence for plaintiff. With

respect to the photographs, plaintiff's regu®r a subpoena accordingly is denied.
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Plaintiff's request for copies of his “méaly’'s” and his November 8, 2012 CT scan is
denied as moot since defendant Rogeropnagided plaintiff with the requested items.

With respect to plaintiff's request for video footage of plaintiff shackled to his hospit
bed at San Joaquin General Hospital, it is notr ¢hest this footage exists, as defendant Roge
already subpoenaed any recordings of pliftom San Joaquin Gera Hospital and did not
receive any video footage as auk of his subpoena. Howevdrplaintiff's case proceeds to
trial, such footage would be relevant in thatould provide additional evidence of plaintiff's
contact with defendasiand other doctofs Furthermore, the court is satisfied that if the foota
exists, it is likely obtainable opthrough San Joaquin General Hivsp Accordingly, plaintiff
shall be permitted to subpoena the video foofemya San Joaquin General Hospital. In his
request, plaintiff should specify the date of the requested footage, i.e. November 8, 2012 t

November 11, 2012.

Plaintiff’'s also requests copies of anyasior memoranda that govern CDCR prisoner$

“being held at San Joaquin General Hospital amedical stay.” Plaintiff made a similar,
although not identical, request defendant Rogerowho indicated that he did not have
possession, custody, or controltibé requested documents. Besa plaintiff appears to be
asking for copies of San Joaquin General kabg policies with respect to CDCR inmate
patients, rather than CDCR’s own policies governing those same patients, the court is sati
that the documents requested are likely obtdenanly through third party San Joaquin Gener
Hospital. Plaintiff will be permitted to subpoena these policies from San Joaquin General
Hospital, which may provide additional support fidatintiff's account of the events that occurrg
during plaintiff's stay at San Joaquin General Hospital in N 2012. However, plaintiff

will be required to limit his requt to the policies that were effect in November 2012.

® The existence of this footage is notedminative of the pending motions for summary
judgment because on summary judgment plaistifErified allegations of contact with
defendants and other medis#ff are taken as true.

" Request for Production of Documents NoSBt Two, sought the following from defendant
Rogero: “Copy’s of any memorandums documeguaigerning rules of security of hospital in
regards to the inmate ward part of hospithere inmates are admitted.” ECF No. 35 at 4.
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In sum, plaintiff will be allowed to subpoa the following from San Joaquin General

Hospital: (1) security video footage of plainttiackled to a hospital bed in San Joaquin Gengral

Hospital for two or more days beginning ooember 8, 2012; and (2) copies of any hospital

rules or memoranda that were in effecNiovember 2012 governing CDCR prisoners being held

at San Joaquin General Haspduring a medical stay.

Plaintiff will be provided a new subpoena foand must return it within 30 days. His
amended subpoena must contain only theid@nt requests as narrowed and set forth
immediately above. Plaintiff's subpoena form should designate a reasonable time, place,
manner for production. Compliancetiwthis order is required for the court to direct the U.S.
Marshall to serve aubpoena duces tecum.

Discovery will be reopened for the limited pose of allowing plaintiff's subpoena duc
tecum, as limited herein, to be served on nonyd@ain Joaquin General Hatsp. In the court’s
view, the documents at issuethre subpoena will not be deterrative of defendants’ motions fq
summary judgment, so supplemental briefing will betrequired. Howevetf, plaintiff believes
that either item bears on defendants Rpez and Singh’s pending motion for summary
judgment, plaintiff may file a requefgr leave to file a supplemental brfef.

li. Mule Creek State Prison (ECF No. 53)

In his next request, plaintiff requests thatdeepermitted to subpoena from the Custod
of Records for Mule Creek State Prison “all poess civil complaintdiled by inmates against
defendant R. Rodriguez, inclundy all 602’s.” ECF No. 53 at 2. &htiff asserts tht defendant’s
“work history” is relevant to mving plaintiff's claims that defedant Rodriguez retaliated agair
plaintiff and was deliberatglindifferent to plaintif's serious medical needdd. at 2. Plaintiff
appears to assert that the requested documdhbewelevant to proving “present and prior ba

acts in [Rodriguez’s] dealingshile [e]mployed by (CDCR) ith inmate prisoners.”_ld.

At the outset, the court notes that plaintiffls made no showing as to why he could not

obtain these documents by way of discovery pungled on defendant Rodriguez. However, |

8 The court has determined that neither item will affect the court’s resolution of defendant
Rogero’s motion for summary judgment.
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court notes that in responsethe court’s September 315 order directing defendant

Rodriguez to supplement his response to plaintiff's interrogatory inquiring whether any inmates

had filed inmate appeals agat Rodriguez that includedaiins of retaliation, defendant
Rodriguez indicated that he was unable tewaar that question. See ECF No. 86 at 2-3.

Specifically, counsel for defendants filedeclaration explaining that she requested

documentation from CDCR regarding any staff conmp&ainitiated againgddefendant Rodriguez.

Id. at 5. Counsel explained that the inmatedjesr appeals tracking system printout provided

CDCR indicated that only one staff complaint haébinitiated against defdant Rodriguez. 1d.

Counsel stated in her declaration that noroteeord of this apgal (log number MCSP-A-07-
1593) exists, aside from the inmate/appeals tracgrintout. _Id. Pursuant to CDCR’s docume
retention policy, staff complaintse considered active until resallveetained for five years, an
then shredded. As the appeal in question Wied ih 2007, it has since been shredded. See i
5-6. In light of counsel’s sworn declaration thatopy of the only inmate appeal filed against
defendant Rodriguez no longer exists, it would be futile to permit plaintiff to subpoena this
document from Mule Creek State Prison. Acaogtly, plaintiff's requesto subpoena all inmate
complaints filed against defdant Rodriguez is denied.

To the extent plaintiff seeks to subpoerigetvious civil comfaints filed against
defendant Rodriguez from Mule Creek State Priptaintiff again fails to explain why he could
not obtain this information by way of discovgrgopounded on defendanv&iguez. Here, the
court notes that defendant Rodrigueas already stated under otltht as far as he is aware,
while employed by CDCR, he has been nameddefendant only in the instant civil lawsuit.
See ECF No. 79 at 25. Accordingiyappears that allowing plaiff to serve a subpoena for
these documents would be futile, as defendant Rodriguez has not been named as a defen
any other inmate lawsuits. Plaiifis request for a subpoena is denied.

lii. Kern Valley State Prison (ECF No. 57)

In his final request, plaintiff seeks soibpoena the following documents from the
Custodian of Records for Kern Valley St&eson, where he is currently incarcerated:

1. A copy of plaintiff's “c-scan x-ray” take on February 18, 2015. ECF No. 57 at 2.
10
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2. A copy of all medical records pertaininghealth care given to plaintiff while in
CDCR custody, including all blood teststhvresults and a complete copy of
plaintiff's medical file that is electracally stored by CDCR ECF No. 57 at 3.

To the extent plaintiff requests a copytioé results of his February 18, 2015 CT scan,
plaintiff's request is denied as moot besawuefendants Rodriguez and Singh have provided
plaintiff with a copy of this repd. See ECF No. 76-3, Exh. V at 83.

To the extent plaintiff requests a copytieé x-ray image of his February 18, 2015 CT
scan, plaintiff does not exptaivhy he could not obtain thiem by way of discovery

propounded on defendants Singh and Rz, who appear to haeecess to the scan. See E

No. 76-3 at 8. The court notes tipddintiff once again requests thhe scan be forwarded to the

court to be marked as evidence rather than mexdldirectly to plaintiff._See ECF No. 57 at 2.
To the extent plaintiff believes that the courliwiterpret the scan through a radiologist if the
court receives a copy of plaintiéf'scan, plaintiff is mistakeri.ike plaintiff, the court cannot
interpret the scan without a medical expert.thdd stage of the proceedings, no medical expe
has been appointédPlaintiff's request to subpoena theay image from his February 18, 201
CT scan, for forwarding to the court, will be denied at this time. However, if plaintiff wishe
view the scan himself, he may file a request with the court, and thiengbwlirect counsel for
defendants Singh and Rodriguez to makengreanents for plaintiff to view the scah.

As to plaintiff’'s request focopies of his prison medicle and blood test results,
plaintiff does not explain why heannot obtain this same infoation by reviewing his medical
file through the prison’s “Olsenvew” process. Plaintiff does natlege that he attempted to
review his medical file or thdtis requests to review his filevVebeen denied. Moreover, the
medical records plaintiff has submitted thus faggest that plaintiff has access to his medical

records, including blood test results: light of plaintiff's apparenability to review his medical

° For these reasons, the availi@piof the image of plaintiffs February 18, 2015 CT scan has
bearing on either of defendants’noiing motions for summary judgment.

19" 1n light of plaintiff's prior assertion that tis “not a doctor” and amot interpret CT scans on
his own, and his general objections to the Noveni) 2012 CT scan being sent to him in pris
the court does not interpret pi&ff's current subpoena requdstask that the February 18, 201
CT scan be produced to plaintiff himself.
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file through the Olsen review ress, plaintiff's request to bpoena his medical records from
Kern Valley State Prison is denied.

VI. Defendant Rogero’s Main for Summary Judgment

Plaintiff proceeds against defemdd&ogero for alleged violmins of plaintiff's rights
under the Eighth Amendment. Specifically, ptafrclaims that on November 8, 2012, defend
radiologist Dr. Rogero wsadeliberately indiffererto plaintiff's seriougnedical needs when he
reviewed plaintiff's CT scan and determinedttplaintiff required surgery due to a lacerated
spleen and bleeding kidney, but failed to stthie plaintiff for sugery. See ECF No. 1.

Defendant Rogero moves for summary judgntieetgrounds that plaiiff did not have a
serious medical need that required surgerilomember 8, 2012 and defendant Rogero did nc
act with deliberate indifference when he reweelplaintiff's CT scan. ECF No. 69-2 at 1-2.

A. Legal Standards for Summary Judgment

Summary judgment is appropriate when theving party “shows that there is no genui
dispute as to any material fact and the movaenigled to judgment asraatter of law.” Fed. R
Civ. P. 56(a). Under summary judgment practice, the moving party liynidears the burden of

proving the absence of a genuinguis of material fact.” _Nuimsg Home Pension Fund, Local 14

V. Oracle Corp. (In re Oracle Corp. Secustiatigation), 627 F.3d 376, 387 (9th Cir. 2010)

(citing Celotex Corp. v. Catrett, 477 U.S. 3823 (1986)). The moving party may accomplisk

this by “citing to particular parts of mateah the record, including depositions, documents,
electronically stored informationffalavits or declarations, stipatfions (including those made f
purposes of the motion only), admission, interrogagmswers, or other materials” or by show
that such materials “do not establish the absenpeesence of a genuidespute, or that the
adverse party cannot produce admissibleeswé to support the fact.” Fed. R. Civ.
P. 56(c)(1)(A), (B).

When the non-moving party bears the burdeprob6f at trial, “the moving party need
only prove that there is an absence of evidéa&eipport the nonmoving gg's case.”_Oracle

Corp., 627 F.3d at 387 (citing Celotex, 477 U.328); see also Fed. R. Civ. P. 56(c)(1)(B).

ANt
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Indeed, summary judgment should be enterddr alequate time for discovery and upon motion,
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against a party who fails to make a showing sigfit to establish the estence of an element
essential to that party's case, and on which thég pall bear the burden of proof at trial. See
Celotex, 477 U.S. at 322. “[A] complete failure of proof concerning an essential element g
nonmoving party's case necessarily renders ladirdacts immaterial.”_ld. In such a
circumstance, summary judgment should be grantedpfsy as whatever isefore the district
court demonstrates that the stamidi@r entry of summary judgment is satisfied.”_Id. at 323.
If the moving party meets its initial respdmsty, the burden then shifts to the opposing
party to establish that a genuissue as to any material fact@aily does exist. See Matsushit:

Elec. Indus. Co. v. Zenith Radio Corp., 475 A%, 586 (1986). In attempting to establish th

existence of this factual dispute, the opposimgypaay not rely upon thallegations or denials
of its pleadings but is gaiired to tender evidence of specifacts in the form of affidavits, and/c
admissible discovery material, in support ofctsitention that the dispaiexists._See Fed. R.

Civ. P. 56(c)(1); Matsushita, 475 U.S. at 586 n.Mbreover, “[a] Plaintif's verified complaint

may be considered as an affidavit in oppositioaummary judgment if it is based on persona

knowledge and sets forth specific facts adrissin evidence.”_Lopez v. Smith, 203 F.3d 112

1132 n.14 (9th Cir. 2000) (en barit).
The opposing party must demonstrate that theifie@dntention is material, i.e., a fact th

might affect the outcome of the suit undex governing law, see Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986); T.W. Elec. Selnw, v. Pacific Elec. Contractors Assoc., 809

F.2d 626, 630 (9th Cir. 1987), and that the dispugeemiine, i.e., the @ence is such that a

reasonable jury could return a verdict foe ttonmoving party, see Wool v. Tandem Compute

Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In the endeavor to establihe existence of a factual gdigte, the opposing party need n

establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual

dispute be shown to require a junyjudge to resolve the partiesffdring versions of the truth a

trial.” T.W. Elec. Serv., 809 F.2d at 631. Thie “purpose of summary judgment is to ‘pierd

1 plaintiff filed a verified compiat in this case. See ECF No. 1.
13
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the pleadings and to assess the pnoairder to see whether thereaigenuine need for trial.”
Matsushita, 475 U .S. at 587 (citations omitted).

“In evaluating the evidence to determine Wiggtthere is a genuingsue of fact,” the
court draws “all reasonable inferences supgabby the evidence in favor of the non-moving

party.” Walls v. Central Costa County Tramithority, 653 F.3d 963, 966 (9th Cir. 2011) (pe

curiam). It is the opposing party's obligattorproduce a factual predicate from which the

inference may be drawn. See Richards v. Nielsen Freight Lines, 602 F. Supp. 1224, 1244

(E.D. Cal. 1985), aff'd, 810 F.2d 898, 902 (9th €887). Finally, to d@onstrate a genuine
issue, the opposing party “must do more than kirapow that there is some metaphysical dot
as to the material facts. ... Where the recokdrtaas a whole could nigad a rational trier of
fact to find for the nonmoving party, there is no ‘geruissue for trial.” _Matsushita, 475 U.S.
587 (citation omitted).

In applying these rules, district countsist “construe liberally motion papers and

pleadings filed by pro se inmates and ... a\apglying summary judgment rules strictly.”

Thomas v. Ponder, 611 F.3d 1144, 1150 (9th Cir. 20d@)wever, “[if] a party fails to properly
support an assertion of fact or fails to propedidress another party's assertion of fact, as
required by Rule 56(c), the court may ... consitlerfact undisputed for purposes of the moti
...." Fed. R. Civ. P. 56(e)(2).

B. Leqgal Standard for Eighth Amendment Claim

In order to state a 81983 claim for \atbn of the Eighth Amendment based on
inadequate medical care, plaintifust allege “acts or omissions sufficiently harmful to evider

deliberate indifference to serious medical needs.” Estelle v. Gamble, 429 U.S. 97, 106 (1¢

To prevall, plaintiff must showoth that his medical needs welgectively serious, and that

defendants possessed a sufficiently culpaldlie stf mind._Wilson vSeiter, 501 U.S. 294, 299
(1991); McKinney v. Anderson, 959 F.2d 853, 854 ©th 1992) (on remand). The requisite

state of mind for a medical claim is “deliberandifference.” Hudson v. McMillian, 503 U.S. 1

5 (1992).
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A serious medical need exists if the failtmereat a prisoner’'sondition could result in
further significant injuryor the unnecessary and wanton irtiin of pain. Indications that a
prisoner has a serious need for medical treatarenthe following: the existence of an injury
that a reasonable doctor or patient would findontant and worthy of comment or treatment; {

presence of a medical condition that significantly affects an ohaaVis daily activities; or the

existence of chronic and substantial paee, e.g., Wood v. Housewright, 900 F.2d 1332, 13
41 (9th Cir. 1990) (citing cases); Hunt v.ridal Dept., 865 F.2d 198, 200-01 (9th Cir. 1989).

McGuckin v. Smith, 974 F.2d 1050, 1059-60 (9th. @B92), overruled on other grounds, WM

Technologies v. Miller, 104 F.3d 1183th Cir. 1997) (en banc).

In Farmer v. Brennan, 511 U.S. 825 (1994¢ Supreme Court established a very

demanding standard for “deliberate indifferencBliégligence is insufficient. Farmer, 511 U.S|

at 835. Even civil recklessness (failure to adhmface of an unjustifidy high risk of harm
which is so obvious that it should be knowninisufficient to establish an Eighth Amendment
violation. Id. at 836-37. It na@nough that a reasonable persauld have known of the risk or
that a defendant should have known of the rigk.at 842. Rather, délerate indifference is
established only where the defendant subjectiviaipivs of and disregards an excessive risk

inmate health and safety.” ToguchiGhung, 391 F.3d 1051, 1057 (9th Cir. 2004) (internal

citation omitted). Deliberatedifference can be established “ftyowing (a) a purposeful act o
failure to respond to a prisoner’s pain osgpible medical need and (b) harm caused by the
indifference.” Jett v. Penner, 439 F.3d 1091, 1096 (r. 2006) (internal citations omitted).
A physician need not fail to treah inmate altogether in order violate that inmate's Eighth

Amendment rights. Ortiz v. City of Imperj&@84 F.2d 1312, 1314 (9th Cir.1989). A failure tg

competently treat a serious medicabmedition, even if some treatment is prescribed, may
constitute deliberate indifference in a particdase._Id. However, “[a] difference of opinion
between a physician and the prisoner — or betwmedical professionatsconcerning what
medical care is appropriate does not [without hamount to deliberate of indifference.” Sno

v. McDaniel, 681 F.3d 978, 987 (9th Cir. 2012), muked on other grounds, Peralta v. Dillard,

744 F.3d 1076, 1083 (9th Cir. 2014). To establishtti&tifference of opinion rises to the lev
15
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of deliberate indifference, a poser must show that the defendamhosen course of treatment

was medically unacceptable and onscious disregard of an excessimgk to plaintiff's health.

Jackson v. Mcintosh, 90 F.3d 330, 332 (9th Cir. 19%&ixthermore, in cases involving comple

medical issues where plaintiff contests the type of treatment he received, expert opinion wi

almost always be necessary to establish the necessary level of deliberate indifference.

Hutchinson v. United State838 F.2d 390 (9th Cir.1988).

C. Arguments of the Parties

i. Defendant

Defendant Rogero contends that summary pueigt is warranted because plaintiff did n
have a serious medical need on November 8, a0#ialid not require surgery. ECF No. 69-2
1. Defendant asserts that, as@okpgist contracted to work &an Joaquin General Hospital, |
reviewed plaintiff's November 8, 2012 CT scamd submitted a report finding that plaintiff's
liver, spleen, adrenals, and kidneysre “unremarkable.” _Id. & Defendant contends that he
has never met plaintiff and, beyomderpreting plaintiff's CT saa, did not make any decisions
regarding plaintiff's meabal treatment or whether surgery vegepropriate._Ild. In support of hi
motion for summary judgment, def@ant provides the declarmati of Dr. Arthur Dublin, who
opines that plaintiff's Novembet, 2012 CT scan was normal, theras no evidence that plaint
required surgery, and, in Dr. Dublin’s professional medical opinion, defendant Rogero’s re
of plaintiff's CT scan was appropriate amedically acceptable. ECF No. 69-4 at 1-2.
Defendant asserts that in light of the completé& laf evidence supportingjaintiff's claim that
he required surgery due to a bleeding kidney lanerated spleen, defendant is entitled to
summary judgment. ECF No. 69-2 at 2, 6.

ii. Plaintiff's Opposition

Plaintiff filed an opposition to defendant’s motion for summary judgment, ECF No. }
well as a statement of disputed facts, ECF No.I7ik well-established #it the pleadings of prog
se litigants are held to “les$ringent standards than fornpéadings drafted by lawyers.”

Haines v. Kerner, 404 U.S. 519, 520 (1972) (per cUriakevertheless, “[p]ro se litigants must

follow the same rules of procedure that gowvetimer litigants.”_King v. Atiyeh, 814 F.2d 565,
16
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567 (9th Cir. 1987), overruled on anotlgeound by Lacey v. Maricopa County, 693 F.3d 896

(9th Cir. 2012) (en banc). However, the umesgnted prisoners' choice to proceed without

counsel “is less than voluntarghd they are subject to the fidicaps . . . detention necessarily

imposes upon a litigant,” such as “limited accessdallenaterials” as well as “sources of proof.”

Jacobsen v. Filler, 790 F.2d 1362, 1364-65 & n.4 (9thX8i86). Inmate litigants, therefore,

should not be held to a standard of “strictrtaess” with respect tihhe requirements of the
summary judgment rule. Id.

The court is mindful of the Ninth Circuit'sore overarching caution in this context, as
noted above, that district coudse to “construe liberally math papers and pleadings filed by
pro se inmates and . . . avoid applying sumnpaslgment rules strity.” Ponder, 611 F.3d

at 1150. Accordingly, the court caders the record before it its entirety despite plaintiff's

failure to be in strict compliance with the applilahules. However, only those assertions in the

opposition which have evidentiasyipport will be considered.
In opposition to defendant’s summary judgtetion, plaintiff maintains that he hearg
defendant Rogero tell defendants Rodriguez&ingh that plaintiff ha@ lacerated spleen, a
bleeding right kidney, and a genitaart, and that plaintiff needd¢d be scheduled for surgery.
See ECF No. 71 at 2. Plaintiff asserts thatéason plaintiff’'s medical records do not reflect
this diagnosis is because defendant Rogeao@éd his report after speaking with defendants
Rodriguez and Singh about plaintifigpcoming trial in another lawguiSee id. Plaintiff admits
that he has not yet received surgery or belehttp another doctor #t he needs surgery, but
contends that this is becays#son staff are aware of thestant lawsuit and are covering up

plaintiff's true test results. &€ id. at 4-5. Plaintiffontends that after he returned to prison, hi

=

abdominal pain continued and he eventually began to see blood in his urine, which is evidence

that plaintiff requires surgery arldat prison staff are covering upapitiff's test results._See id.
With respect to Dr. Dublin’s declaration, plafhppears to assert thite reason Dr. Dublin

concluded that plaintiff's Novaber 8, 2012 CT scan was norrmgbecause defendant Rogero
altered the scan before Dr. Dubfigviewed it._ See ECF No. 71&8. Plaintiff abo asserts that

Dr. Dublin’s conclusion is inconsistewith plaintiff's medcal records._Id.
17
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related to a CT scan that was taken in 2015 pdandtiff’'s own declaration._See ECF No. 71 af

18-40.

In support of his opposition, plaintiff submits dieal records, severakalth care appeal

D. Undisputed Facté

At all times relevant, plaintiff was an inmatearcerated at Mule ek State Prison. Se
ECF No. 1 at 7.

Defendant Grant Rogero is a licensed ptiga and radiologist. ECF No. 27

On November 8, 2012, plaintiff was taken frivtale Creek State Prison to San Joaqui
General Hospital due to complaints of abdaahipain. ECF No. 69-7 at 13; ECF No. 1
1.

On November 8, 2012, plaintiff had a CT scdimis abdomen and pelvis at San Joaqu
General Hospital. ECF No. 69-7 at 12.

On November 8, 2012, defendant Rogero reviewed the CT scan. ECF No. 69-7 at

Defendant Rogero’s report, téa November 8, 2012, stated:

FINDINGS: The lung bases appear clear. Liver, spleen, adrenals
and kidneys are unremarkable.There is considerable stool
throughout the colon. There is no fraie. Trace free fluid is seen

in the right lower quadrant dhe cecal tip. Appendix is never
definitively identified. It may be present on axial images 54 and
55. There is no bowel obstruction.

ECF No. 69-7 at 12.

The technician listed on defendant Rogero’s report is Litmt#zges. ECF No. 69-7 at 12.

On November 8, 2012, a “History & Phgal” report was prepared by Dr. Tarig
Samarkandy. ECF No. 1 at 27. The report states in relevant part:

Admitting Diagnosis: Abdominal pain.

History of Present lliness: This a 39-year-old male who has been
referred from Mule Creek Pris@resenting with a one day history

of nonspecific abdominal pain. Patient mentioned that he ate
something last night and claims that his jail mate put bleach in his
food and when he ate it he fdlad, the next dapaving severe
abdominal pain in the periumbilical and lower abdomen. No
associated nausea or vomiting wasted. No change in bowel
habits. No fevers, chills, or rigpwere noted. The patient denies
any history of anorexia or loss of appetite; however, he feels

12 Relevant factual disputes are noted.
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hungry. No history of chest pain Review of other systems
unremarkable.

Past Medical History: Unremarkable.

Past Surgical History: Anal fissel Patient had a fistulotomy in
2009. Genital warts. Gunshot wound to the neck a long time ago
with surgery. The patient currently has some weakness; however, it
has resolved.

Imaging: The patient had a CT scan of the abdomen and pelvis on
admission which showed no free amd a trace free fluid seen in
the lower right quadrant at the cecal tip. Appendix is not identified.
There is no sign of bowel obstrumti. There was a large amount of
stool throughout t entire colon.

Assessment and Plan: This is ay&ar-old male presenting with
nonspecific abdominal pain of unknown etiology. Will observe that
patient clinically with serial edominal exams, follow-up his labs,
and if the patient is getting worse will entertain surgical options.

ECF No. 1 at 27-28.

e On November 9, 2012, a “Transfer Summary” report was prepared and signed by H
Kay Yurong, NP and Dr. Ahmed Mahmoud. €Tteport indicates that plaintiff was
admitted to SJIGH on November 8, 2Gi#] transferred on November 9, 2612The

SJGH Transfer Summary states:

Admitting diagnosis: Abdominal pain.
Discharge diagnosis: Abdominal pain.

Hospital Course: The patient is a 39-year-old male who presented
to San Joaquin General Hospital from Mule Creek State Prison on
November 8, 2012, with a oney history of nonspecific
abdominal pain. The patient statggnptoms begaafter he ate the
night prior to presentation. Patiesidimed his jail mate put bleach

in his food, which caused the symptoms. The patient denied any
nausea or vomiting, no change owel habits. Denied fever,
chills. Denied any history of anoriexor loss of appetite. CT scan

of the abdomen and pelvis wpsrformed on admission. Results
demonstrated a trace free fluid seen in the right lower at the cecal
tip. Appendix was not identified. There was no sign of bowel
obstruction, however, there wasaage amount of stool throughout
the entire colon.

13 plaintiff disputes that he was discharged on November 9, 2012. According to plaintiff, |
stayed in the hospital for three days and wat discharged until November 11, 2012. See E(

No. 71 at 2-3.
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On physical examination, the patt's abdomen was noted to be
soft, nondistended, with nonspecifenderness in the periumbilical
and lower abdomen. No reboundderness or guarding was seen.

The decision was made to keep gagient NPO and start 1V fluids.
During hospitalization, the patiegbntinued to complain of right
upper quadrant and left upper quadrant abdominal pain. The patient
did not experience nausea, miting, or diarrhea during
hospitalization. Throughout hosgitation, the patient remained
hemodynamically stable. Surgicahterventions were deemed
unnecessary. Upon diseha, the patient waable to tolerate a
regular diet and deniemhy abdominal pain.

Laboratory results demonstratadnormal white blood cell count.
Dr. Rudas was made aware of patehealth status and has agreed
to accept the patient back to Mule Creek State Prison.

Condition and Disposition: On disaige, the patient is in safe and
stable condition for dischardé.

ECF No. 69-7 at 13.

e Plaintiff was discharged from the hospitatiwut being scheduled for surgery. See E(
No. 69-7 at 13; ECF No. 1 at 15.

e Plaintiff has not had any surgerieas® November 8, 2012. ECF No. 69-7 at 32
(Plaintiff’'s Deposition).

e No doctor has informed plaintiff that lnequires surgery since November 8, 2012. EQ
No. 69-7 at 32 (Platiff’'s Deposition).

e Dr. Arthur Dublin is a licensed physiciandradiologist. ECF No. 69-4 at 1 (Declarati
of Arthur Dublin, M.D.) (“Dublin Declr.”).

e Dr. Dublin declares that he reviewed ptéits CT scan and medical records maintaine
by San Joaquin General Hospital, Diagnostic Imaging Departmédublin Declr. at 1
2-3.

e According to Dr. Dublin, plaintiff's Noveaber 8, 2012 CT scan was normal, with the
exception of a benign 2 cm cyst of the left kidney. There was no evidence of apper

internal trauma, or a splenic laceration. Ehers no evidence of trauma or injury whi¢

required plaintiff to undergo surgety.Dublin Declr. at 1 4-7.

14 plaintiff agrees that Dr. Mahmoud “may héween the doctor that discharged plaintiff,” but
contends that he was not the doctor wkamined plaintiff. ECF No. 71 at 3.
1> Pplaintiff does not dispute that Dr. Dublin revied his medical records, but appears to ass¢

that defendant Rogero altered plaintiff's recdsd$ore Dr. Dublin reviewed them. See ECF No.

71 at 6-7.
1% plaintiff appears to assehat Dr. Dublin concluded pl4iifi's CT scan was normal because
defendant Rogero changed the CT scan befor®blin reviewed it._See ECF No. 71 at 6-7.
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Based on Dr. Dublin’s education, trainingideexperience, as well as his review of
plaintiff's CT scan, it is DrDublin’s professional opion that defendant Rogero’s

interpretation of plaintiff's CT scan wasedically appropriataputine, and met the

standard of care. Dublin Declr. at 8.

E. Plaintiff's Verified Allegations

On November 8, 2012, plaintiff experiencedriciating abdominal pain and was rush
on an emergency basis from Mule Creek Seatson to an outside hospital where a “c-
scan x-ray” was taken. ECF No. 1 at 7.

After the “c-scan” was taken, nurse Lindadges gave plaintiff's-ray to defendant
correctional officer Rodriguez. 1d. at 7.

Plaintiff was then pushed in a wheelchaiektruciating pain to defendant Dr. Rogero’
office, where plaintiff's x-raycould be read. Id. at 8.

Plaintiff was taken into a holding cell less tHaure feet away fronDr. Rogero’s office.
The holding cell had a steel dootithva slot in the middle for officers to use to talk to
inmates. _Id. at 8.

Defendant correctional officers Singh and Rgdez took plaintiff's cscan x-ray into Dr.
Rogero’s office to be read.

Less than ten minutes later, plaintiff he&nrd Rogero come out of his office and start
explaining to Rodriguez and Singh what wasng with plaintiff. Specifically, Dr.
Rogero said that plaintiff had a laceraspiieen, a bleeding right kidney, and a genital
wart. Id. at 8.

Dr. Rogero said that plaintiff “shouldrie like this” and thalhe was “scheduling
[plaintiff] for surgery right then.”_lId. at 8.

Dr. Rogero went back into his office to sdaée plaintiff's surgey date. _Id. at 8.

Approximately two minutes later, Dr. Rogerolied out of his office and told defendan
Singh and Rodriguez plaintiffsurgery date. 1d. at 8.

Plaintiff heard Rodriguez say, “That’s too soon.” Id. at 8.
Dr. Rogero said, “If this guy doesrget surgery he could die.”_Id.

Rodriguez responded, “The reason [plaintiff] is likés is because he is a snitch.” Id. a
8-9.

Plaintiff asserts that ratherah reviewing the medical recorgeovided by defendant Rogero, D
Dublin should have conductéds own in-person examination plaintiff and conducted anothe
CT scan._See id. at 7-8.
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Rodriguez then told Dr. Rogero that pl#irhas a pending civil lawsuit against some
correctional officers that M/ go to trial in April.

Rodriguez asked Dr. Rogero to schedule piifiimsurgery date sometime in April so th
plaintiff would be unable tgo to trial. _Id. at 9.

Dr. Rogero went back in to his office. Id.

Dr. Rogero returned with another surgeryedand defendant Roduez again said that
plaintiff had a pending civil lawsuégainst CDCR officers. Id. at 12.

Approximately twenty minutes later, Singh and Rodriguez retrieved plaintiff from the

holding cell. _Id. at 10. Plaintiff remained shbstkto the wheelchair in excruciating pa

Plaintiff asked Rodriguez what the doctordsand Rodriguez responded that he did not

know. Plaintiff asked Rodriguez why they negoing near the elator and Rodriguez
said, “Oh, the doctor said youeastaying overnight in the hoital to see what is wrong
with you.” 1d. at 10-11. Plaintiff was theaken to a room on a different floor and
shackled to a hospital bed incexciating pain._Id. at 11.

Twenty minutes later, Dr. Rogero entered mi#iis room and said, “What'’s the problen

174

n.

— “as [though] he was going to intentionaliynore” the conversation that had taken place

between Rogero, RodriguendaSingh regarding plaintiffmedical problems. Id. at 12
13.

Plaintiff told Dr. Rogero that he previdyshad stomach problems from bleach being put

in his food>” Rogero asked plaintiff where the paias. Plaintiff indicated that the paif
was in the “left spleen area” ancetlright kidney area.” 1d. at 13.

Dr. Rogero started to examine plaintiff, pughon the left side as plaintiff yelled out in
pain. Id. Rogero then pressed on plairgifight kidney area and plaintiff again yelled
out in pain._Id.

Dr. Rogero said to plaintiff, “The nurse wilk in to ask you medical questions and take

urine and blood from you.” _Id. dgero then left the room._Id.

Approximately ten minutes later, a nurse eanto plaintiff's room. She took blood and
urine from plaintiff and asked plaintiff medical questions.akdl3. Plaintiff explained t
her that he was in excruciating pain ankieaisfor pain medication. The nurse left and
returned five minutes later witbain medication._Id. at 13-14.

The following day, Dr. Rogero came to plaintifiespital room and asked if plaintiff was

still in pain. Plaintiff said yes.

Plaintiff told Dr. Rogero that he had redten in two days a@nasked if he could
something to eat.

17 Defendant Rogero maintains thattas never met or spoken with plaintiff.
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Dr. Rogero responded, “No you can't eat, because you need surgery and if you eat|the
meds we put you to sleep with may magke choke and bring the food up and that may
kill you.” 1d. Defendant then left the room. _Id.

On the third day, plaintiff was still ithe hospital and had not eaten. Id.

Dr. Rogero said to plaintiff, “I won't introduggou to the surgeon.”dl Rogero then left
the room. _Id.

Three minutes later, the surgeortezad the room with Dr. Rogero.

Dr. Rogero explained to the surgeon wherenpifiis pain was. _Id. The surgeon said,
“Ok.” 1d.

Later that day, correctional officers enteredipiiff’'s room and told plaintiff that Dr.
Rogero had signed a release for pl&imdi return to pison. Id. at 14-15.

Plaintiff told the officers he wastill in pain. Id. The offices said that plaintiff still had
to return to prison._Id.

Plaintiff alleges that he returned to prigbat day “without obtaining adequate medica
care of that being surgery.” Id.

On November 16, 2012, plaintiff was seendogrison physician for follow up regarding
his November 8, 2012 hospitalization at SJGH. See ECF No. 71 at 18. The physidian
noted that plaintiff had been “sent toGd hospital on 11/8/12 for abdominal pain.
[Plaintiff] had labs and a CT scan done, whiasically showed colon full of stool and
constipation. [Plaintiff] still complains of pastent pain in the RUQ/RLQ. He says it
feels like a sharp pain, comes and goes. Whgetstbad, it starts t@él really hot and h
feels a burning sensation going down his RillEhe way down to his toes.” Id.

1%

Under “assessment,” the progress noteestdRUQ/RLQ abdominal pain: suspect pt.
has functional abd pain (IBS) vs. sideeetfof hyponatremia. Pt. has very atypical
symptoms and had a very benign CT scadb8/12 at SJGH. Pt. was found to have a
significant hyponatremia, which was not addezsby the hospital $taand is likely a
side effect of the tegretol.”_Id.

In February 2013, plaintiff filed a healthreaappeal alleging that on January 28, 2013} a
nurse found blood in plaintiff's urine. EQ¥o. 1 at 44. Plainfti alleged that he

continued to experience pain in his kidneyl dladder area. Sew iat 45. Plaintiff
alleged that his “stomach” test results came back negative and that that he was told his
symptoms might indicate irritable bowel syndmnPlaintiff alleged that he believes the
results “were intentionally found to be negativecause of the instant lawsuit. See id| at
46.

The responses to plaintiff'gppeal indicate that plaintifiad an ultrasound performed or
January 30, 2013, which was generally unremaeaBkee ECF No. 1 at 51. The appeagl
response further indicates th@intiff was seen severaines in March 2013 for follow
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up regarding plaintiff's lab testand chronic stomach pain. €3d. None of the appeal
responses reference an injury to plaintiff'segm or kidneys, or a need for surgery. Se
id. at 48-52.

e In December 2014, plaintiff filed a health carg@agl regarding his request for a CT sc
in connection with his ongoing stomach paee ECF No. 71 at 27. The response to
plaintiff's appeal indicates #t plaintiff had a CT scan of his abdomen on February 1¢
2015 and the results were within norrhalits. See ECF No. 71 at 33, 34.

F. Discussion

i. Serious Medical Need

While defendant Rogero argutbst plaintiff did not have serious medical need on
November 8, 2012, the parties appear to agreetamtiff was admitted to San Joaquin Gene
Hospital on that date for complaints of sevabelominal pain. Plaintiff's abdominal pain
constitutes a “serious medical need” witthe meaning of the Ehth Amendment._See
McGuckin, 974 F.2d at 1059-60. Accordingly, the ¢dunds that plaintiff did have a serious
medical need on November 8, 2012.

However, to the extent plaintiff claimsahhe had a bleeding kidney and a lacerated
spleen, this claim isnsupported by the recotdl.Plaintiff's medical recals establish that after
plaintiff was admitted to San Joaquin Gehétaspital on November 8, 2012, a CT scan of
plaintiffs abdomen and pelviarea was performed. Defendamgero reviewed plaintiff's CT
scan and found that plaintiff's liver, sple@drenals, and kidneys were “unremarkable.”
Defendant Rogero’s interpretatiofi plaintiff's CT scan is supported by the declaration of Dr.
Arthur Dublin, who also revieweplaintiff's November 8, 2012 C$can. Dr. Dublin found that
the scan was normal, with the exception of @midp@ 2cm cyst on the left kidney, and that there)
was no evidence of appendicitistamal trauma, or a spleniaderation. Furthermore, while
plaintiff's “transfer summary” report indicatesathplaintiff had “nonspecific tenderness in the
periumbilical and lower abdomen” and that ptefrhad “continued to complain of right upper

guadrant and left upper quadrabidominal pain” during hisay at San Joaquin General

18 While plaintiff alleges that halso had a genital wart, thedersigned does not address this
allegation herein as it does ragipear related to plaintiff'saim that he required surgery in
connection with his abdominal pain.
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Hospital, there is no suggestion in any of giffis medical records that plaintiff's pain was
caused by a lacerated sgh or bleeding kidney.

The only evidence supporting plaintiff's claimatrhe had a spleen and kidney injury is
plaintiff's allegation that he heard defend&ugero tell defendants Rodriguez and Singh that
plaintiff had a “bleedingight kidney” and a lacerated spleen. Rogero avers that he never n
these statements and never met plaintiff or defendants Rodriguez and Singh. Even assun
factual dispute in thisegard, however, and assungiRogero made the disputed statement, th
would not establish a triable issag to whether plaintiff actuallyad either of these conditions.
In the absence of any medicatords suggesting ant@mnal injury to plaintiff's kidneys or
spleen, a trier of fact could nmasonably conclude basedRogero’s statement to defendant
correctional officers Rodrigueznd Singh, that plaintiff did inaict have a bleeding kidney and

lacerated spleen. This is padiiarly so in light of Rogero’éinding that plaintiff's kidneys and

ade

ning a

spleen were “unremarkable” and Dwublin’s finding that plaintiff's CT scan was normal. To the

extent plaintiff contends thaefendant Rogero altered his reggo cover up plaintiff's real
injuries, this allegation is purely speculative. mélover, Dr. Dublin revieed plaintiff's original
CT scan, not just defendant Rog's interpretation of the scaand concluded that the scan
presented no evidence of internal trauthéccordingly, to the extemilaintiff claims that he ha
a bleeding kidney and lacerated spleen on Noeer@p2012, plaintiff's claim is without merit.

ii. Deliberate Indifference

The court next considersgntiff's claim that defenda Rogero was deliberately
indifferent to plaintiff's seriousnedical needs when he failedsichedule plaintiff for surgery.

Defendant argues that he did not act with deliberate indifference by failing to sched
plaintiff for surgery. Defendant contends thata radiologist, he diabt treat plaintiff beyond

interpreting plaintiff's CT scargnd that in any case, plaintdfd not have a condition warrantin

19 To the extent plaintiff claims that he felt painhis “left spleen aréaand “right kidney area,”

plaintiff's lay opinion does not &ablish that plaintiff's pain wacaused by a bleeding kidney or

lacerated spleen.
20 While plaintiff speculates thalefendant Rogero altered the €3an image before Dr. Dublin

reviewed it, there is no evidentesupport this allegation. Thesenot even evidence to support

the notion that Rogero hdle ability to alter a pagnt’s actual scan image.
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surgery. Defendant’s claim that plaintifid not require surgery on November 8, 2012 is
supported by defendant Rogerosding that plaintiff's liver, spleen, adrenals, and kidneys w
unremarkable; the November 9, 2012 discharge tepating that “surgidanterventions were
deemed unnecessary;” and Dr. Dublin’s expemiop that plaintiff's CT scan presented no
evidence of appendicitisplenic laceration, or internal trauraainjury requiring surgery. In
light of this evidencethe undersigned finds that defendarg heet his burden of establishing a
absence of evidence supporting plaintiff's cldivat plaintiff required surgery on November 8,
2012 and that defendant acted with deliberate indifference by failing to schedule plaintiff fc
surgery. Accordingly, the burden shifts to pldfras the non-moving part‘to establish that a
genuine issue as to any maaéfact actually does exist.”

Plaintiff submitted a number of medical rec®id support of his claim against defenda
Rogero. The only document that references anpiateneed for surgeng a report authored by
Dr. Samarkandy on November 8, 2012, after pilfi; CT scan had been completed. In
reference to plaintiff's abdomal pain, Dr. Samarkandy wrote: “Will observe . .. patient
clinically with serial abdominal exams, follow-upsHabs, and if the patierg getting worse will
entertain surgical options.” However, tiodowing day, Dr. Mahmoud wrote in a “transfer
summary” report that “surgical interventionsr&eleemed unnecessary.” Accordingly, these
medical records do not support plaintif€&im that plainfif required surgery.

Plaintiff also submitted a progress note written by prison physician Dr. Tseng on
November 16, 2012, regarding a follow up on piffiatNovember 8, 201ospitalization. Dr.
Tseng’s report states plaintiff “had labs an@T scan done [at San Joaquin General Hospita
November 8, 2012], which basically only showetbéon full of stool and constipation.” ECF
No. 71 at 18. Dr. Tseng noted that plaintiff toned to complain of abdominal pain, and that
Dr. Tseng suspectedahplaintiff had IBS** While this report supporfgaintiff’s claim that he
continued to suffer abdominal pain upon his retorprison, the report coains no indication tha

plaintiff's pain warranted surgery.

L Dr. Tseng appears to be refegto irritable bowel syndrome.
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Plaintiff also submitted copies of health care appeals in which he complains of cont

abdominal pain and alleges that he began sdxaugl in his urine and/or stool in January 2013.

However, in the absence of any evidence suggetitat these symptoms show that plaintiff
required surgery, these allegations do not establdispute of fact ae whether plaintiff

required surgery on November 8, 2012.

In short, there is no medical evidence tplaintiff required surgry on November 8, 2012.

While plaintiff repeatedly assarthat he heard defendant Rogeell defendants Rodriguez and
Singh that plaintiff needed surgery, plaintiffkeged need for surgery is wholly unsupported |
his medical records. In the absence of anyroescsuggesting that plaintiff required surgery, a
in light of Dr. Dublin’s experppinion that plaintiff did not hae internal injuries warranting
surgery and Dr. Mahmoud'’s regppandicating that surgical interventions were deemed
unnecessary, a trier of fact cduiot reasonably conclude, bds®lely on Rogero’s alleged
statement to defendants Rodriguez 8mayh, that plaintifrequired surgery.
On this record, there is no basis for a triefaat to conclude thatefendant Rogero was
deliberately different tplaintiff's serious medical needs whbka failed to schedule plaintiff for
surgery in connectioniih his abdominal paifé Accordingly, defendant’s motion for summar
judgment should be granted.
VII.  Conclusion
In accordance with the abov&,|S HEREBY ORDERED that:
1. Plaintiff's objections (ECF Nos. 84 and 8@)defendant Rogero’s responses to the)
court’'s September 30, 2015 order are overruled;
2. Plaintiff's motion to compel interrogatoriém defendant Rodriguez (ECF No. 85
is denied;
3. The Clerk of the Court is directed tooprde plaintiff with a new subpoena form,

blank but signed by the Clerk of the Court.

%2 To the extent plaintiff claims that he regpd surgery due to a bleeding kidney and laceratg

spleen, the court rejects this argument in lighthefcourt’s finding that plaintiff did not have a
bleeding kidney or lacerateghleen on November 8, 2012.
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4. Plaintiff's request for a subpoena ducesum as to San Joaquin General Hospital

(ECF No. 44) is granted in part and denieganmt. It is granted to the extent that
plaintiff shall be permitted to subpoenarit San Joaquin General Hospital (1) any
extant security video footagf plaintiff shackled to a hospital bed in San Joaquin
General Hospital for two or more days beginning on November 8, 2012; and (2)
copies of any hospital rules or memoratiaat were in effect in November 2012
governing CDCR prisoners being held at San Joaquin General Hospital during &
medical stay. Discovery shall be reoed for the limited purpose of allowing

plaintiff to serve the instant subpoena. Ri#is subpoena form must be returned t

=

D

the court within thirty (30) days. Plaiffts request for a subpoena as to San Joaquin

General Hospital is in all other respects denied.

. Plaintiff's request for a subpoena duces te@s to Mule Creek State Prison (ECF

53) is denied; and

. Plaintiff's request for a subpoena duces te@s to Kern Valley State Prison (ECF

No. 57) is denied.

IT IS FURTHER RECOMMENDED that:

Defendant Rogero’s motion for summary judgment (ECF No. 69) be granted.

These findings and recommendations are suedtti the United States District Judge
assigned to this case, pursuanthe provisions of 28 U.S.C. § 636(lp) Within twenty-one (21)
days after being served with these findiagsl recommendations, any party may file written
objections with the court. Such document shdddaptioned “Objectiont® Magistrate Judge’s
Findings and Recommendations.” Local Rule 304@&hy response to the objections shall be

filed and served within 14 days after service of the objections. Failure to file objections wit

F.2d 1153 (9th Cir. 1991).
DATED: March 31, 2016 B

27 T Ml_
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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the specified time may waive thgit to appeal the District Court’s order. Martinez v. Ylst, 951




