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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | VELDEMETRIC R. THOMAS, No. 2:13-cv-02250-TLN-AC
12 Plaintiff,
13 V. ORDER TO SHOW CAUSE RE CONTEMPT
14 | THE HOME DEPOT, U.S.A., INC,, et al.,
15 Defendant.
16
17 This case is before the undersigned pursteahocal Rule 302(¢1), plaintiff having
18 | been left in propria persona following tdéscharge of (or abandonment by) counsel David
19 | Springfield. See ECF Nos. 29, 32. On Naower 3, 2014, the undersigned sanctioned Mr.
20 | Springfield for multiple failures to follow the applicable rules and the orders of the court, and
21 | ordered him to show cause why further samgishould not be imposed. ECF No. 27. Mr.
22 | Springfield’s response, ECF No. 30, is now betbeecourt. For the reass which follow, civil
23 | contempt proceedings are warranted. Acicwlg, the undersigned hereby certifies facts
24 | regarding contempt to U.S. District Judge TtoyNunley, and orders MiSpringfield to show
25 | cause before Judge Nunley why he should not be held in contempt.
26 CERTIFCATION PROCEDURE AND CONTEMPT STANDARDS
27 Magistrate judges must refer contempt proloegs to district judges. See 28 U.S.C. §
28 | 636(e); Bingman v. Ward, 100 F.3d 653, 656-57 (Bith 1996). A magistrate judge may
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investigate whether further contengbceedings are warranted andifégsuch facts to a distric

judge. 28 U.S.C. § 636(e); see also AlcalddAC Real Estate Invs. & Assignments, Inc., 58

F. Supp. 2d 969, 971 (C.D. Cal. Aug. 4, 2008). Ayistaate judge may not, however, conduct
contempt hearing in a civil sa absent consent jurisdictibn.

The Federal Magistrates Act establishes a certification procedure whereby:

the magistrate judge shall forthwitdertify the facts to a district
judge and may serve or cause to be served, upon any person whose
behavior is brought into questiamder this paragraph, an order
requiring such person to appear before a district judge upon a day
certain to show cause why that person should not be adjudged in
contempt by reason ofétfacts so certified. Ehdistrict judge shall
thereupon hear the evidence ash® act or conduct complained of
and, if it is such aso warrant punishmenfunish such person in

the same manner and to the same extent as for a contempt
committed before a district judge.

28 U.S.C. § 636(e)(6)(B)(iii); see also Bawgev. Atl. Maint. Corp., 546 F. Supp. 2d 55, 71-72

(E.D.N.Y. 2008).

Under this process, the magistrate judge tions to certify the fastand not to issue an
order of contempt. BingmatQ0 F.3d at 656-57. By certifyingdts under Section 636(e), the
magistrate judge is simply attesting that further contempt proceeatieggarranted. See 28

U.S.C. § 636(e); Gomez v. Scoma's IiNp, C-94-4452-VRW JSBL996 WL 723082, at *3

(N.D. Cal. Dec. 2, 1996). The certifition of facts is typically inaded in an order to show cau

why a contempt citation should nesue, which also provides notice of a date for the hearing.

U.S.C. 8§ 636(e); Alcalde, 580 F. Supp. 2@4t (citing Schwarzer, Tashima & Wagstaffe,

Federal Civil Procedure Before Trial at § 11:231®he district court, upon certification of the

! Under the Federal Magistrates Act, 28 U.S.636(e), magistrate judges’ contempt authority
limited to specific matters within magistrate jedgregular statutory jurisdiction. Magistrate
judges may exercise summary criminal conteaythority, for misbehavior “in the magistrate
judge’s presence so as to obstruct the administrati justice,” 28 U.S.C. § 636(e)(2), as well
criminal contempt and civil contempt authority in misdemeanor cases and cases where thg
magistrate judge presides wittetbonsent of the parie 28 U.S.C. 88 636(e)(3), (4); see also
Irwin v. Mascott, 370 F.3d 924, 932 (9th Cir.02) (affirming a magistrate judge’s civil
contempt order in a civil consent case). In all other instances where a person has commit
act constituting contempt in a proceeding betbeemagistrate judge, the magistrate judge mt
follow the certification procedure discussed above.
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facts supporting a finding of contempt, is tliegquired to conduct a dvo hearing at which

issues of fact and credibiligeterminations are to be mad8ee Taberer v. Armstrong World

Indus., Inc., 954 F.2d 888, 907-08 (3d @®92) (holding that it wager for the district court

not to conduct a de novo hearingeafthe magistrate judge issued a certification of contempt).

Where the relief sought in contempt procegdiinvolves compulsory and compensato

sanctions, including conditional confinement employed to compel compliance, then the

ry

proceeding is for civil contempt. See Shillitani v. United States, 384 U.S. 364, 369—-70 (1966);

United States v. Asay, 614 F.2d 655, 659 (9th Cir. 198@)find civil contempt, “the court need

only (1) have entered a clear and unambiguwdsr, (2) find it estalished by clear and

convincing evidence that the order was not cordphéh, and (3) find thathe alleged contemnc

has not clearly established his inability to complth the terms of the order.” Huber v. Maring

Midland Bank, 51 F.3d 5, 10 (2d Cir. 1995). Aitoontempt finding does not require a willful
violation of the order in orddor the court to find civil contept. Asay, 614 F.2d 661; see alsg

United States v. Laurins, 857 F.2d 529, 534 (9th Cir. 1988).

CERTIFIED FACTS
The undersigned certifies thdlwing facts pursuant to 28 U.S.C. 8§ 636(e)(6)(B)(iii):

e David Springfield, Esq. (“Springfield”) wastagned by plaintiff Veldemetric Thomas to
pursue this employment discrimination case.

e Springfield filed the complaint on October Z813. He initially met and conferred with
opposing counsel pursuant to Fed. R. Civ. P. 26(#)subsequently failed to respond t
settlement offer._See ECF No. 11 (DefamntaScheduling Conference Report) at 1, 6.

e Springfield thereafter failed to particigain the preparatioof a joint scheduling
conference statement. Id. at 1-2. September 8, 2014, the dist judge ordered
Springfield to file a responge defendant’s scheduling conference statement. ECF N
12. Springfield failed to do so.

e On September 17, 2014, Springfield was saned in the amount of $250.00 for failing
to respond the defendant’s scheduling repB@&F No. 13. That sanction has never be

paid.
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On July 18, 2014, Home Depot served irdggatories on Springfield at the following
address: David Springfield, Esq., The 8gfield Law Firm, PO Box 660, 12896 Rices
Crossing Road, Ste. 660, Oregon House, CA 95962. A week later, on July 25, 201
Home Depot served requests for productbdocuments on Springfield at the same
address. Springfield failed to timely pesd to the special inte@gatories, so Home
Depot sent a meet and confer letitarAugust 27, 2014, requesting an immediate
response. ECF No. 17 (Declaration of Serdfigarao) (hereafter, ‘@arao Decl.”) at 2
Later that same day, Honepot received the envelopentaining Home Depot’s
interrogatories, returned from the Post Gdfivith the notation “Springfield Law Offices
Box Closed, Unable to Forward.” A fedays later, Home Depot’s requests for

production of documents were also returned leyRbst Office._Id. &; ECF No. 17-1 at

32-33 (envelopes returned from Post Office withice that Springfield Law Offices P.Q.

Box was closed).

The address Springfield had provided to thisrgaeflected on the docket, is Springfiel

Law Firm, PO Box 660, Oregon House, CA 959&hringfield did not correct or update

his address pursuant to Local Rule 182affgr the Post Office Box was closed.

On August 28, 2014, Home Depot sent an ebeat version of th August 27, 2014 mee
and confer letter to ds.davidspringfieloine. 1d. On August 29, 2014, Home Depot re-
served the discovery requestsSiaringfield’s other email address,
david.springfield@gmail.com. Id. Home pa also re-served the interrogatories to
Springfield’s street address: 12896 RicessSing Road, Oregon House, CA 95962. Iq
No response to any of defendant’s discoveuests was ever received. ECF No. 17
(Tagarao Decl.) at 3-4.

Defendant filed a motion to compel discovery on September 26, 2014. The motion
noticed for hearing on October 29, 2014. B@F 15. Springfield failed to file any
response.

On October 8, 2014, the court re@s a letter from plaintiff Veldemetric Thomas seek

a continuance of the hearing on the motitbds. Thomas reported that “Mr. Springfield
4
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has walked away from this case.” ECF [R0. Ms. Thomas reported that Mr. Springfis
had ceased communicating with her monts, @and failed to respond to her telephone
calls and emails. She stated that Mr. Springfirad not updated her regarding the cas
over a year, and that Hest communication was a osentence email on August 18,
2014. She stated further that Mr. Springfieliiener paralegal had not seen him in six
months; that his law office in Oregon Hey<alifornia, was up for sale; that his
telephone was disconnected; that his websitebesn changed; and that he had provig
her no updated contact information. She hadiested a copy of her case file from Mr.
Springfield, and he failed to nesnd to the request. ECF No. 20.

On October 10, 2014, the court received haptetter from Ms. Thomas recounting
Springfield’s failure to communicate with heln this letter Ms. Thomas requested lea
to amend her complaint, which contained numerous errors. ECF No. 21.

On October 22, 2014, the court specifically orde®gringfield to appear at the Octobe
29 hearing on the motion to compel. He was warned that failure to appear would r¢
the imposition of sanctions. ECF No. 22.

Springfield failed to appear at the hearingtlo® motion to compel. He did not contact
court in advance of the heagi to request a telephonic appearance or explain that he
unable to appear.

Ms. Thomas attended the hearing. She reported that she had beertanetain anothe
lawyer. She read into the record a briefdrthat she had received from Springfield or
October 21, 2014, in which he stated thahad been ill, was unable to work, and was
unreachable by phone. The email told Ms. Thomas to find a new lawyer. It did not
address the imminent hearing, the status@ttse, any efforts by Springfield to proted
Ms. Thomas'’s rights, or Ms. Thomas’spious requests for a copy of her file.

On November 3, 2014, the court sanctionedrfgfield in the amunt of $500.00 for his
failure to appear at the Qdier 29 hearing. Springfield walso sanctioned under Fed.
Civ. P. 37(d) for his failure to participate diiscovery. Springfiel was ordered to pay

defense counsel $4,711.00, the amount incurrattanney’s fees retad to the motion to
5
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compel. Both sanctions were to bedoaithin seven days. ECF No. 27.

By the same order, Springfield was aelkto show cause why he should not be
sanctioned further for his failure to providelsange of address as required by Local Rule
182(f), and for his apparent violations of thety of competent repreatation, the duty to
communicate with his client, and the dstiacumbent upon counsel in relation to
withdrawal from employment pursuant to f@alifornia Rules of Professional Conduct.
Springfield was further ordered to filejthin seven days, a Substitution of Attorney
pursuant to Local Rule 182(ghd a declaration stating ungemalty of perjury that he
had complied with the provisions of Rule/80(D) of the Cal. Rules of Prof'| Conduct
regarding the return of cli¢ papers and property anctrefund of any fee paid in
advance that has not been earned. Springhiakladvised that “failure to comply fully
with this order will result irthe certification of facts regaing contempt to the district

judge pursuant to 28 U.S.C. 8§ 636(e), and issei@f an order to show cause before th

D

district judge why [he] should not tbesld in contempt.” ECF No. 27.

Springfield has not paid the sdions ordered on November 3, 2014.

Springfield did not file a Substitution of Attorney on behalf of Ms. Thomas.
Springfield did not file a éclaration stating that he hadmplied with the ethical rules
regarding return of client papers gmperty and the refund of unearned fees.

On November 17, 2014, the court receivéetier from Ms. Thomas reporting that
Springfield had not returned hease file to her despitepeated requests. ECF No. 31.
Ms. Thomas filed a request trsdte be substituted in propparsona for Springfield. EGQF
No. 29. The district judge authorizecthubstitution on November 20, 1014. ECF Ng.
32.
Springfield filed a responde the order to show cause on November 12, 2014, two days
late. ECF No. 30.

In his response, Springfield represents under penalty of perjurynbatlast year he has
“been seriously ill with a desating case of some virusdrronic fatigue and as a resujt

have gone and am going through a horrificly [sic] intense difficult time, physically,
6
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I

mentally and emotionally, and have been lyeaympletely burned out, and incapacitat
and unable to get any legal work done.” FElNo. 30 at 1. Springfield provides no furth
details or documentation of his medical condition.

Springfield states that he has been comeatmg with an attornewho is considering
taking plaintiff's case, but has not yet committed to doing so. Id. at 2. Ms. Thomas
reports that she has not retainedlveyer named by Springfield. ECF No. 31.
Springfield’s response to the order to show @as#ains no reference phaintiff's files or
any unearned fees. The response contaneference to the Rules of Professional
Conduct that were cited in the order to show cause.

Ms. Thomas reports, and the State Bar of Galifi’'s website confirms, that the State B
recently filed disciplinary charges against.I8pringfield for misappropriation of client

funds. ECF No. 31 at 2; see also In khatter of David Spngfield, State Bar No.

226630, Case No. 13-0-17121 (State Bar Ct. Oct. 9, 2014), available at

http://members.calbara.qov/courtDocs/13-0-17121.pdf

Springfield’s response to the order to shtase fails to explain how his illness prevent
him from: (1) updating his address with the ¢p() withdrawing from the representati
of Ms. Thomas when it became clear he cawdticompetently represent her (prior to h
failure to participate in discovery), in conformity with the applicable Rules of Profes;s
Conduct; (3) contacting the court in advance about his inatoliappear at the October
29 hearing; (4) filing the simple SubstitutionAttorney ordered by the undersigned; (5
returning Ms. Thomas’s papers and proyeot (6) providingan accounting of his
employment by Ms. Thomas and any monieg@or services that were not performed
Springfield has paid none of the monetary sans ordered by the court. He represen
under penalty of perjury that hecks the financial means to do so. ECF No. 30 at 2 (
this time | regret but have to inform tl®urt that | am financially devastated and
completely without means to ypéhe sanctions ordered.”)

Mr. Springfield expresses his deep redogt‘causing this serious issue.”_Id.
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FURTHER CONTEMPT PRODCEEDINGS ARE WARRANTED

When serious illness (or any other circumstameceyents an attorney from competently
representing a client, counsekhan ethical duty to withdraw ronformity with the Rules of
Professional Conduct. It does not appear that Mr. Springfield did so when he became ung
represent Ms. Thomas. To the contrary, it appears that Springfield abandoned his client.
to the California State Bar is therefore appropriafthis court’s contempt authority, of course,
limited to violation of court ords. The undersigned finds thatther civil contempt proceeding
are warranted because Mr. Sprinlgfibas failed to take all reasdsla steps within his power to

comply with the court’s specific and definite orsle See Balla v. Idaho State Bd. Of Correctio

869 F.2d 461, 465 {oCir. 1989).

Springfield has been monetarily sanctiotl@ee times in this case: for failure to
participate in scheduling asdmred, for failing to participate discovery, and for failing to
appear at a hearing as ordered. Then havingdréened to pay sanctignse twice failed to do
so within the time provided. Albugh Springfield now pleads irggince, he has failed to take
reasonable steps toward compliance sugir@sosing a payment plan or making a token
contribution toward the amounts owed.

Springfield also failed to comply with tlepecific and definite ader that he provide a
declaration regarding the statofshis return of client file and property and refund of any
unearned fees. He has made no showing of reasatapkethat have beerkém in that regard.

Springfield also failed to comply with theespfic and definite order that he prepare an
file a Substitution of Attorney for Ms. Thomas.

Springfield also failed to comply with theespfic and definite order that he show caus;
why he did not submit a change of address to the court.

Springfield’s conduct in this c& reflects a pattern of disregard for the court’s orders,

well as apparent disregard for his ethical duteMs. Thomas. His recent apology, ECF No.

at 2, is unaccompanied by a showing that he isaigttaking any steps to meet his obligationg.

Although Springfield states that ein touch with an attorney who is considering taking the

case, id., Ms. Thomas reports that she did rtatrre¢his attorney. Moreover, Ms. Thomas has
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been requesting the return ofr lease files and property for many months, and Springfield fails to

explain why he has not complied with this requddow that Springfield has been relieved anc
Ms. Thomas is representing herself, there camaygossible excuse for failing to transmit all ¢
materials.

Accordingly, it appears that Springfield has aiteld the court’s orders at ECF Nos. 19
27. The sanctions orders and order to shause were clear and unambiguous, and clear an
convincing evidence establishes that Springfiekifaded to take all reagsable steps to comply
with them. For these reasons, further civihteanpt proceedings are warranted to ensure
Springfield’s compliance with the court’s orders.

Accordingly, IT IS HEREBY ORDERED that:

1. David Springfield, Esq. is hereby ordered to appear and SHOW CAUSE why he
should not be found in contempt based ugianfacts this cotihas certified,;

2. A contempt hearing is set before Julliygmley on January 15, 2015 at 2:00 p.m. in
Courtroom No. 2;

3. The Clerk of the Court shall serveapy of this order on Mr. Springfield at the
following address:

The Springfield Law Firm, Post Office Box 4260, Malibu, CA 90264.
DATED: November 21, 2014 , ~
m’z———&{ﬂ‘ﬂh—l—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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