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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

REIGH C. ELLIS, No. 2:13-cv-2339-MCE-EFB P
Petitioner,
V.
RICK HILL,* FINDINGS AND RECOMMENDATIONS
Respondent.

Petitioner is a state prisoner proceedindhauit counsel on a petition for a writ of habeas

corpus pursuant to 28 U.S.C. § 2254. Respondent moves to dismiss the petition as untim
ECF No. 14. For the following reass, the motion must be granted.
l. Background
On April 4, 2003, petitioner pled no contessexond degree murder and was sentenc
an indeterminate state prison term of fiftgears to life. ECF No. 18, Notice of Lodging
Document in Paper (“Lodg. Docs.”), Doc. 1 (Atast of Judgment frorButte County Superior

Court). Petitioner appealedéthe California Court of Appeal affirmed the judgment. Lodg.

Doc. 20

ely.

ed to

! petitioner named Terry McDonald as respondent. ECF No. 1. The correct respondent |

the Warden of Folsom State Prison, whaeétioner is presently incarceratefee Sanley v. Cal.
Supreme Court, 21 F.3d 359, 360 (9th Cir. 1994) (citifgile 2(a), Rules Governing Habeas

Corpus Cases Under § 2254) (“A petitioner for habeas corpus relief must name the state officer

having custody of him or her as the respondent to the petitmee’sso Smith v. Idaho, 392 F.3d
350, 355-56 (9th Cir. 2004). Accordingly, pursuant to Fed. R. Civ. P. 25(d), Warden Rick
substituted in place of McDona#s the respondent in this action.

Hill is
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Doc. 2. Petitioner filed a petition for reviewtime California Supreme @Qa, which denied the
petition on January 12, 2005. Lodg. Docs. 3-4.

Petitioner subsequently filed nine stabeas petitions and one federal habeas
application. He filed his first state petitionButte County Superior Court on November 30,
20052 Lodg. Doc. 5. That petition was denied the same day. Lodg. Doc. 6. He filed a se
state petition in the California Court of App@a March 8, 2006. Lodg. Doc. 7. That petition
was denied on March 16, 2006. Lodg. Doc. 8. ieatt filed a federal habeas application on
April 6, 2006. Lodg. Doc. 21. On March 1, 201 court dismissed the application without
prejudice pursuant to petitionerstice of voluntary dismissald. Petitioner filed his third stats
petition in the California Supme Court on April 17, 2007. Lodg. Doc. 9. That petition was
denied November 28, 2007. Lodg. Doc. 10. Petitidited six additional site petitions betwee
December 5, 2008, and June 27, 2013, each of which was dehéetty. Docs. 11-20.

Petitioner filed the present petiti on November 3, 2013. ECF No. 1.

. TheLimitations Period
Under the Anti-terrorism and Effectiveeth Penalty Act ("AEDPA”), a one-year

limitations period for seeking federal habeas religfifieto run from the latest of: (1) the date

the judgment became final on direct review (oriAp5, 1996, if the judgment became final prior

to AEDPA’s enactment), (2) the date on whic$tae-created impediment to filing is removed
(3) the date the United States Supreme Court snakeew rule retroactively applicable to case

on collateral review, or (4) the date on which factual predicate of@daim could have been

2 Unless otherwise noted, the court deems the filing date for each of petitioner’s ha
petitions to be the date reflected on the fiedie of service for #h respective petitionsSee
Houston v. Lack, 487 U.S. 266, 276 (1988) (prisoner’s notid@appeal deemed timely filed on
the date it was delivered to prisstaff for delivery to the court@mith v. Duncan, 297 F.3d 809,
814 (9th Cir. 2002) (applying mailbox ruie petitions filed in state courfyerruled on other
grounds by Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005).

Since petitioner did not date his first state tp@tinor attach a certificate of service, the
court will utilize the date the petitiomas received by the superior court.

% Respondent represents that the fostéte petition was filed on December 5, 2008 af
denied December 12, 2008ee ECF No. 14 at 3. Respondent, however, has not submitted
copy of the petition or the order dénial. Accordingly, there isothing in the record to support
application of the mailborule to this petition.
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discovered through the exercise of diuggence. 28 U.S.C. § 2244(d)(1)(A)-(OWalcomv.
Payne, 281 F.3d 951, 955 (9th Cir. 2002).

A. Statutory Tolling

No statute tolls the limitations period “fromettime a final decision is issued on direct
state appeal [to] the timedHirst state collateral challenge is filed . . Ninov. Galaza, 183
F.3d 1003, 1006 (9th Cir. 1999). However, if a patier properly files a state post-conviction
application prior to the expiratn of the limitations period, the ped is tolled and remains tolle
for the entire time that application is “pendind28 U.S.C. § 2244(d)(2)[A]n application is
‘properly filed’ when its delivery and acceptance are in compliance with the applicable law
rules governing filings.”Artuz v. Bennett, 531 U.S. 4, 8 (2000). In California, a properly filed
post-conviction application is “pending” duringetintervals between aver court decision and
the filing of a new petition in higher court if the second petition was filed within a “reasonal
time” after the denial of the firstCarey v. Saffold, 536 U.S. 214, 221 (200Z%ancle v. Clay,
692 F.3d 948, 956 (9th Cir. 2012ke also Velasquez v. Kirkland, 639 F.3d 964, 968 (9th Cir.

2011) (finding that delays of mety-one days and eighty-oneydare “far longer than the

Supreme Court’s thirty-to-sixtgay benchmark for California’s ‘reasonable time’ requirement

and are, without adequate explanation, unrestderunder California law). A federal habeas
application does not providebasis for statutory tollingQuncan v. Walker, 533 U.S. 167, 181-8
(2001), nor does a state petitifiled after thdederal limitations period has expirdebrguson v.
Palmateer, 321 F.3d 820, 823 (9th Cir. 2003).

B. Equitable Tolling and the Equitable Exception for Innocence

The limitations period may also be equitablietid where a habeas petitioner establish
two elements: (1) that he hasdm pursuing his rights diligentlgnd (2) that some extraordinary
circumstance stood in his way and prevented timely filidglland v. Florida, 560 U.S. 631, 13
S. Ct. 2549, 2554, 2562 (2010). Petitioner habthden of showing facts entitling him to
equitable tolling.Smith v. Duncan, 297 F.3d 809, 814 (9th Cir. 200R)jranda v. Castro, 292
F.3d 1063, 1065 (9th Cir. 2002). The threshold necessdrigger equitabléolling is very high,
“lest the exceptions swallow the ruleWaldron-Ramsey v. Pacholke, 556 F.3d 1008, 1011 (9th
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Cir. 2009). Equitable tolling may be applied omlitere a petitioner shows that some externa
force caused the untimelinedsl.

In addition, the statute of limitationsssbject to an actual innocence excepfioh.
petitioner may have his untimely filed case hearthenmerits if he capersuade the district
court that it is more likely than not that reasonable juror would have convicted him.
McQuigginv. Perkins, _ U.S. _, 133 S. Ct. 1924, 1928, 1933 (201&)y. Lampert, 653 F.3d
929, 937 (9th Cir. 2011) (en banc)lJnexplained delay in presting new evidence bears on th
determination whether ¢hpetitioner has madeehequisite showing.’"McQuiggin, 133 S. Ct. at

1935. For example, the “court may considew e timing of the submission and the likely

credibility of a petitioner’s affiants bear on th@pable reliability” of his evidence of innocence.

Id.
[11.  Analysis
In his opposition to respondent’s motion to dissnpetitioner suggests that the one-ye
limitations period began on March 21, 2012, whHenUnited States Supreme Court allegedly

announced a new rule retroactively applleab cases on collateral reviewNfissouri v. Frye,

e

[1°)

132 S. Ct. 1399 (2012) ahafler v. Cooper, 132 S. Ct. 1376 (2012). ECF No. 17 at 2. The U.S.

Court of Appeals for the Ninth Circuit, howay has directly addssed and unequivocally
rejected the premise that eitlétye or Lafler announced a new rule of laviéee Buenrostro v.
United Sates, 697 F.3d 1137, 1140 (9th Cir. 2012) (“neitkeye norLafler . . . decided a new
rule of constitutional law”).

Contrary to petitioner’s suggestion, theitations period began when his conviction
became final by the expiration of the time for seeking direct revise28 U.S.C.
§ 2244(d)(1)(A). The Californi&upreme Court denied review on January 12, 2005. Thus,
conviction became “final” within the meaniodg 8 2244(d)(1)(A) when the time for filing a

petition for writ of certiorari gpired ninety days later, on Ap12, 2005. Supreme Ct. R. 13;

* This exception is also known variablyths “miscarriage of justice” exception and the
“Schlup gateway,” afteSchlup v. Delo, 513 U.S. 298 (1995), in which the U.S. Supreme Cou
held that a habeas petitioner whose claims weseedurally barred codiinevertheless obtain a
determination on the merits ofshpetition if he made the reqitesshowing of atual innocence.
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Bowen v. Roe, 188 F.3d 1157, 1158-59 (9th Cir. 1999). The one-year limitations period
commenced the following dayratterson v. Sewart, 251 F.3d 1243, 1246 (9th Cir. 2001). Th
petitioner had until April 12, 20086, to file his fedehalbeas petition. However, he did not file
instant petition until November 3, 2013. Absent btgllihis application in this court is more tha
seven years late.

The parties do not dispute that petitiopesperly filed his first state petition on

November 30, 2005, 231 days into the limitations perfsst Nino, 183 F.3d 1006. By properly

filing the petition, pationer tolled the limitatons period for the one day it was pending in state

court. 28 U.S.C. § 2244(d)(2).
Petitioner filed his second state petitionMarch 8, 2006, 103 days after the denial of

first state petition. Because an unexplaidelhy of 103 days would not be considered

reasonable under California law, the limitationgquewas not tolled for the period between the

denial of the first state petition ancetfiling of the second state positioSee Velasguez, 639
F.3d at 968. However, the limitations period waketbfor the nine days that petitioner’s seco
state petition was pending in tBalifornia Court of AppealSee 28 U.S.C. § 2244(d)(2).

Thus, petitioner tolled the limitations period for a total of ten days and therefore hag
April 22, 2006, to file a fderal habeas petitiodd. The federal application that petitioner filed
on April 10, 2006, did not toll the limitations perioBee Duncan, 533 U.S. at 167.

Petitioner did not file his third state peiit until April 17, 2007—nearly one year after
the expiration of the limitations period. Becaps#itioner submitted his third and all subsequ
state petitions after the expti@n of the limitations period, thesetitions did not extend the
limitations period. See Ferguson, 321 F.3d 823. Even with the statutory tolling of ten days,
petitioner’s application in this court is more than seven years late.

Petitioner does not argue he is #at to tolling on any other basi§&ee ECF No. 17.

V.  Recommendation

For the reasons stated above, it is hereby RECOMMENDED that:

1. Respondent’s March 14, 2014 motiordiemiss (ECF No. 14) be granted,;
1
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2. This action be dismissed with prejudicebasred by the limitations period containe

in 28 U.S.C. § 2244(d)(1)(A)-(D); and

3. The Clerk be directed to close the case.

These findings and recommendations are suediti the United States District Judge
assigned to the case, pursuant to the provisio8 &f.S.C. § 636(b)(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court and serve a copy opaities. Such a document should be captione
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigb appeal the District Court’s ordefurner v.

Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir. 1991). In

his objections petitioner may adds whether a certificate of appealability should issue in the

event he files an appeal thfe judgment in this case&ee Rule 11, Federal Rules Governing
Section 2255 Cases (the distigourt must issue or deny a cadifte of appealability when it

enters a final order adverse to the applicant).

UNITED STATES MAGISTRATE JUDGE
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