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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

VICTOR SALGADO, No. 2:13-cv-2350-TLN-EFB P
Petitioner,
VS.
DAVID LONG, FINDINGS AND RECOMMENDATIONS
Respondent.

Petitioner is a state prisenproceeding without counsglth a petition for a writ of
habeas corpus pursuant to 28 U.S.C. § 2254tidPeti challenges a disciplinary conviction tha
he received in 2012 for conspiracy to introdaoatrolled substancesto the prison for the
benefit of a prison gang. He seeks federakhalyelief based on the Fourteenth Amendment
Process Clause. Upon careful considerationefeéicord and the applidadaw, the undersigne
recommends that petitioner’s applicatfon habeas corpus relief be denied.

I. Background

On June 6, 2012, Correctional Officer (C/OpTHarper wrote a rules violation report
(RVR) charging petitioner with “conspiracy taiaduce controlled substee,” in violation of
Cal. Code Regs. tit. 15, 8§ 3016(c) (“Inmates shalldistribute . . . any controlled substance).
ECF No. 1 at 39. In the RVR, G/Harper described a lengthy iségation by prison authoritie

into the importation of conttied substances into Deuel ¥ational Institution (DVI) by nine
1
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inmates, including petitioner, and two civiliansl. at 39-43. C/O Harpatescribed numerous
intercepted telephone conversatitretween one of these nine inmates, Juarez, and his wife
Hernandez.ld. C/O Harper opined that, based ondxperience, these telephone calls evider
a conspiracy to import naraéc$ and cell phones into DVId. In one of these telephone
conversations, Hernandez told @r‘they want to talk to yoand if you need minutes, let the
know, ask don’t be shy.1d. at 43. In response, inmateajez asks, “Loco or Boxerd. C/O

Harper opined in the RVR that thesenarks had the following meaning:

Inmate JUAREZ is to call the inrtes inside using the cell phone.
Inmate JUAREZ wants to know if it was “Loco” (identified as
Inmate ANDRADE, K-08488 housedn H-213) or “Boxer”
(identified as Inmate SALGADO, P-92839 housed in H-213.)

In the RVR, C/O Harper also describetbnrmation he receivettom a confidential
informant (Cl). That information identified eigimmates, including petiiner, “as conspiring to
introduce controlled substances into DVI for fhepose of Distribution ohehalf of the Mexicar
Mafia (EME) prison gang.’1d. After the investigation was completed, petitioner was placed
Administrative Segregation pending the completion of the disciplinary prolubss. 48.

Prior to the disciplinary hearing on the R)\/fpetitioner requested and was assigned ar
investigative employee (IE)d. at 44> On July 6, 2012, the |E iméewed petitoner regarding
the chargeld. Petitioner stated, “I've been in Ad-Seg for three (3) months for nothing. 1 al
requested [sic] Officer Hper and Inmate JUAREZ toe at the hearing.Td. The IE asked

petitioner a series of spéiciquestions, as follows:

Q. Did you contact anybody thrdug cell phone while living in
Minimum Facility?

A. No.

Q. Did you talk to anybody garding receiving, storing and
distributing drugs?

A. No.

1 Authorities determined that the matted dbt meet the criteria for the assignment of
staff assistant and none was assigriedat 44, 53.
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Id. at 44-45.

Q. Do you have a cell phone and is your aka “Boxer?”

A. No. I do not have a cell phone. Yes. My aka is “Boxer.”

The IE also asked S/O Harper the follogiispecific questions, wth were apparently

formulated by petitioner:

Id. at 45.

The IE also interviewed inmate Juardriarez stated, “Inmate SALGADO and Inmate

Q. Was the C-1 interview by yourself only?
A. No.

Q. How did you go about to identified me as the person they
mentions on the phone conversation?

A. Through investigations.

Q. Why am | being able as an associate of a Prison Gang when
there is no establishddct to support this?

A. Through investigations.
Q. What physical evidence wasuhd to involve me in this case?
A. Nothing physical.

Q. If the credibility of your sppose confidential was so positive,
why did it take 49 days, to issue new lock up order and RVR?

A. Through investigations.

Q. Other than your assignmeratsd what the C-1 supposedly said
about me, what other mean ofigence was their found to link me
in this matter?

A. He was identified through confidential phone calls and
investigations.

ANDRADE are in Ad-Seg for no reason. Thegve nothing to do with the 115 write-upd.

The IE asked Inmate Juarez the following@fc questions formulated by petitioner:

Q. Did I ever contact yoar your wife for anything?
A. No.
Q. Did you ever give me your wife number?

A. No.
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Q. Am | the “Boxer” you mentioned in the conversation you had
with your wife on March 22?2

A. No.

The disciplinary hearing on the RVR was held on July 18, 20d2at 53. Petitioner
appeared at the hearing and stated/ag in good health and ready to procektl. Petitioner
acknowledged that he had receivwegies of all applicable reportis be used as evidence agair
him at least twenty-four houms advance of the hearindgd. All time constraints were metd.

Petitioner pled not guilty to éhcharge, stating, “I have nothitgdo with this and | don’t
know anyone of the other peopleaived besides my cellie.td. at 54. The C/O asked
petitioner several questions. Ang other things, petitioner statthat: (1) his moniker was
“Boxer;” (2) he was in “good stanmay with the Southerners;” (3) leas not associated with the
Mexican mafia; (4) he knew inmate Juarez; (Shbeer talked to Hernandez, Juarez’'s wife; (G
he was “pretty sure” he never discussed bringings into the institubin; (7) he did not use
drugs; (8) he did not refuse tooprde a urine test after his arrelsut “asked for water to be able
to urinate;” and (9) he previously had al g#one while he was in Ironwood State Prisbah. at
54-55.

Petitioner questioned C/O Harpettla disciplinary hearing, as follows:

Q. How did you identify me as the person involved?
A. Through the investigation, C{Eiand Confidential Informant.

Q. Other that [sic] your assumptions, what makes me an associate
of a prison gang?

A. You're identified as a Mesanember by the Confidential
Informant.

Id. at 55.

Also introduced into evidence at the didicipry hearing was information provided by the

Cl, which reflected that petitiongvas involved in a conspiracy tatroduce controlled substanc
into the institution.ld. at 56. The information provided by the Cl was deemed to be reliable

because “part of the information provided bg #ource was corroborated through investigatic
4
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and the source incriminated himself/herself orieninal activity at tle time of providing the
information.” Id.

Petitioner was found guilty of a violati of Cal. Code Regs. tit. 15, § 3016(c);
specifically “conspiracy to introduce controllegbstance into a state prison for the purpose of

distribution on the behalf of the Mexican MaPrison Gang, a Division ‘A-2’ offense.fd. The

guilty finding was based on the following evidence and documents: (1) the allegations by €/O

Harper contained in the RVR; (2) the contesfta confidential memorandum authored by C/Q

Harper which indicated that a reliable confidensialirce identified petitioner as a participant in a

conspiracy to introduce and digtnite narcotics into DVI for #hbenefit of the Mexican Mafia
Prison Gang; (3) telephone cdlisard by C/O Harper whiatorroborated the information
provided by the confidential soulsg; (4) the substance ofethelephone call between inmate
Juarez and his wife Hernandez, whereimitdadez mentioned “Boxer;” (5) information

contained in the confidential memorandum to tfiece that petitioner wa%ne of the three (3)

EME associates who are given authority to cdrar@eneral Population prison facility on behg
of the EME;” (6) the SHOdund petitioner’s testimony at tldesciplinary hearing to be
“deceptive, evasive and unreliable,” especially wpetitioner stated that he had never spoken

Hernandez; (7) petitioner’s tasiony at the disciplinary heag that his moniker is “Boxer,”

f

which corroborated information received i ttelephone conversations between Juarez and fhis

wife; (8) petitioner’s testimony that he hadell phone while incarcerated in Ironwood State

Prison, which bolstered the SHO’s belief “thaneate SALGADO was conspirg to facilitate the

purchase of controlled substanéasdistribution within the secured perimeter of DVI via cellu

phone from his assigned housing;) (Be SHO'’s belief that if gtioner was innocent of having

drugs in his system, he would have agreed to geoaiurine sample instead of asking for water;

ar

and (10) “Inmate SALGADQO's testimony during thearing, the SHO found to be evasive, vague

and lacking ircredibility.” Id. at 57-58. The SHO also relied on:

The evidence which includes the Rules Violation Report Log #12-
05-70-P authored by Correctidn®fficer T. Harper, Inmate
Salgado’s answers to the questions posed by the SHO during the
hearing, clearly indicate Inmate I§ado played a vital role in the
conspiracy to introduce controlledibstances and other contraband

5
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into Deuel Vocational Institution. Additionally, the SHO finds the
conspiracy involved a network afdividuals, most of whom are
associated with the MexicaMafia Prison Gang, who were
successful in planning and c@ng out the introduction of
controlled substance into CVI fordatbenefit of the Mexican Mafia.
Therefore, the preponderanceesfidence does support the charge
of “conspiracy to introduce contfed substance into a state prison
for the purpose of distribution adhe behalf of the Mexican Mafia
Prison Gang.

Id. at 58.

Petitioner was assessed 180 days loss of tiewtsr a one year loss of visiting privilegs
followed by non-contact visiting for two yeame year of mandatory random drug tests;
required attendance at a substaasioese education program; and 3@glss of other privileges
Id. at 58-59.

Petitioner challenged his diptinary conviction in a petitin for writ of habeas corpus
filed in the San Juaquin County@erior Court, claiming that “thevidence presented against K
at the hearing did not withstattie requirements of the ‘someigence’ standard.” ECF No. 20
1; ECF No. 20-2 at 2. The Superior Court determined that petitioner was not entitled to re
his due process claim because he had not lgst@rduct credits as a result of his disciplinary
conviction. ECF No. 20-2 at 4. However, ttwurt also addressed petitioner’s claim on the

merits, reasoning as follows:

In the event Petitioner’'s claim was reviewable on habeas corpus,
“due process, if it were to apply in this context, requires only that
there be ‘some evidence’ to support the findings made at the
disciplinary hearing. Hill, supra, 472 U.S. at p. 457, 105 S.Ct.
2768;In re Estrada, supra, 47 Cal.App.4th 1688, 55 Cal. Rptr.2d
506.)” Inre Johnson, supra, 176 Cal.App.4th at 299.

* k% %

At Petitioner’s discipliary hearing, the board was presented with a
statement and testimony by Correctional Officer Harper. C/O
Harper had been monitoring phone calls between inmate Juarez and
Juarez’s civilian wife, HernandezThe phone calls revealed that
Hernandez was helping Juaremuggle narcotics and cell phones
into the state prison. The conversations implicated the involvement
of several other inmates inishconspiracy. One phone call
revealed that an inmate who goes by the moniker “Boxer” wanted
to talk to Juarez and could helmarez if he needed “minutes.”
Petitioner admitted he goes by the moniker “Boxer.” Petitioner was
also linked to the conspiracy layconfidential informant whose
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reliability was bolstered by incriminating himself and by having
some of the information he provided found to be true.

Again, “due process in this contexequires only thathere be some
evidence to support the findings madehe disciplinary hearing.”

Hill, supra, 472 U.S. at 457. Here, the evidence before the board
was sufficient to meet the “some evidence” standard because there
was some basis in fact tougport the board’s finding that

“Boxer”/Petitioner was involved in Juarez and Hernandez’'s
conspiracy to introduce controlletibstances into a state prison.”

ld. at 5-6.
Petitioner next challenged his disciplinagneiction in a petition for a writ of habeas
corpus filed in the California Supreme CouBCF No. 20-2 at 9. The Supreme Court denied

petition, as follows:

The petition for writ of habeas carp is denied on the meritsSe¢
Harrington v. Richter, (2011) 562 U.S. ___, [131 S.Ct. 770, 785],
citing Ylst v. Nunnemaker (1991) 501 U.S. 797, 803.)

ECF No. 20-3 at 2.

Petitioner filed a federal habeas petitionthis court on November 12, 2013. ECF No.
Respondent filed an answer on November 17, 2EE No. 20. Petitioner filed a traverse or
January 8, 2015. ECF No. 23.

Il. Standards of Review

A. Habeas Corpus Standards

An application for a writ of habeas puors by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State
U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or
application of state lawSee Wilson v. Corcoran, 562 U.S. 1,5 (2010Estelle v. McGuire, 502
U.S. 62, 67-68 (1991park v. California, 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to amlaim that was adjudicated on the
merits in State court proceedingsless the adjudication of the
claim -

7
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(1) resulted in a decision thatas contrary to, or involved
an unreasonable application of, clgaestablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lastisoned state court decision.
Thompson v. Runnels, 705 F.3d 1089, 1096 (9th Cir. 2013) (citi@geenev. Fisher,  U.S.
__,132 S.Ct. 38 (2011%anley v. Cullen, 633 F.3d 852, 859 (9th Cir. 2011) (citidlliams v.
Taylor, 529 U.S. 362, 405-06 (2000)). Circuit courtqa@ent “may be persuasive in determinjng
what law is clearly establisHeand whether a state coupipdied that law unreasonably &anley,
633 F.3d at 859 (quotingaxwell v. Roe, 606 F.3d 561, 567 (9th Cir. 2010)). However, circuit
precedent may not be “used to refine aarplen a general principle of Supreme Court
jurisprudence into a sgific legal rule that th[e] [Soreme] Court has not announced/far shall
v. Rodgers, 133 S. Ct. 1446, 1450 (2013) (citiRgrker v. Matthews, 132 S. Ct. 2148, 2155
(2012) (per curiam)). Nor may it be used to &tatine whether a particular rule of law is so
widely accepted among the Federal Circuits thabitld, if presented tth[e] [Supreme] Court,
be accepted as corredd. Further, where courts of appehbsve diverged itheir treatment of
an issue, it cannot be said thiagre is “clearly established Feddea” governing that issue.
Carey v. Musladin, 549 U.S. 70, 77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule

contradicting a holding of the Supreme Court or reaches a result different from Supreme CGourt

precedent on “materially indistinguishable” facRicev. Vincent, 538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant the
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s

decisions, but unreasonably applies that ppiedio the facts of the prisoner’s casé.ockyer v.

2 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasola in light of the evidence
presented in the state court proceedinganley, 633 F.3d at 859 (quotirgavis v. Woodford,
384 F.3d 628, 638 (9th Cir. 2004)).

8
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Andrade, 538 U.S. 63, 75 (2003yilliams, 529 U.S. at 413Chiav. Cambra, 360 F.3d 997, 100

(9th Cir. 2004). In this regard, a federal habs@asgt “may not issue the writ simply because t

court concludes in its independgumdgment that the relevanase-court decision applied clearly

established federal law erroneously or incdiyecRather, that apmation must also be

unreasonable. Williams, 529 U.S. at 412See also Schriro v. Landrigan, 550 U.S. 465, 473

(2007);Lockyer, 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer

review of the legal question, isfievith a ‘firm conviction’ thatthe state court v&a'erroneous.™).

“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as

‘fairminded jurists could disagree’ on thergrtness of the setourt’'s decision."Harrington v.

Richter, 562 U.S. 86, 101 (2011) (quotivgrborough v. Alvarado, 541 U.S. 652, 664 (2004)).

hat

—

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented in federal court was so
lacking in justificatiorthat there was an error well undexsd and comprehended in existing law
beyond any possibility for fairminded disagreemerithter, 562 U.S. at 103.

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadfabeas petitioner’s claimBelgadillo v. Woodford,
527 F.3d 919, 925 (9th Cir. 2008e also Frantzv. Hazey, 533 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider
de novo the constitution&sues raised.”).

The court looks to the lastasoned state court decisiortlas basis for the state court

judgment. Sanley, 633 F.3d at 853Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir. 2004).

the last reasoned state court decision adoggalstantially incorporatéle reasoning from a

previous state court decision, tleisurt may consider both decisicisascertain the reasoning of

the last decisionEdwards v. Lamarque, 475 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “Wh
a federal claim has been presented to a state @odithe state court has denied relief, it may
presumed that the state court adjudicated the claim on the merits isémealf any indication

or state-law procedural paiples to the contrary.’Richter, 562 U.S. at 99. This presumption
9
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may be overcome by a showing “there is reasdhittk some other explanation for the state

court’s decision is more likely.1d. at 785 (citingYlst v. Nunnemaker, 501 U.S. 797, 803 (1991

Similarly, when a state court decision on a pa&tiéir’'s claims rejects some claims but does naot

expressly address a federal claim, a federal hatmat must presume, subject to rebuttal, that

the federal claim was adjudicated on the medthnson v. Williams, uU.S. , , 133

S.Ct. 1088, 1091 (2013).

Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulépendently reviews threcord to determine
whether habeas corpus reliefavailable under § 2254(dganley, 633 F.3d at 86G4imesv.
Thompson, 336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

)

D

review of the constitutionassue, but rather, thenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes, 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwditistill has the burden of “showing there was
reasonable basis for the st@burt to deny relief.’Richter, 562 U.S. at 98.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Sanclev. Clay, 692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter, 562 U.S. at 98. This court “must determine what arguments or theories ...
have supported, the state court's decision; and then it must agtewlt is possible fairminded
jurists could disagree that thaseyuments or theories are incotesd with the holding in a prior
decision of [the Supreme] Courtld. at 102. The petitioner bedthe burden to demonstrate
that ‘there was no reasonable basrstifie state court to deny relief.\Walker v. Martel, 709 F.3d
925, 939 (9th Cir. 2013) (quotirigichter, 562 U.S. at 98).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal
habeas court must rew the claim de novoSanley, 633 F.3d at 86@Reynoso v. Giurbino, 462

F.3d 1099, 1109 (9th Cir. 2006yulph v. Cook, 333 F.3d 1052, 1056 (9th Cir. 2003).
10
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B. Due Process in the Disciplinary Hearing Context

It is well established that inmates subjedtedisciplinary action are entitled to certain
procedural protections under tbee Process Clause but are eptitled to the full panoply of
rights afforded to criminal defendanté/olff v. McDonnell, 418 U.S. 539, 556 (1974%e also
Superintendent v. Hill, 472 U.S. 445, 455-56 (1985). Thentti Circuit has observed that priso
disciplinary proceedings command the leasban of due process along the prosecution

continuum. United Satesv. Segal, 549 F.2d 1293, 1296-99 (9th Cir. 1977).

An inmate is entitled to no less than 24 tsoadvance written notice the charge agains

-

—F

him as well as a written statement of the evigerelied upon by prison officials and the reasons

for any disciplinary action takersee Wolff, 418 U.S. at 563. The disciplinary hearing must be

conducted by a person or body that is “sufficientipartial to satisfy the Due Process Clause

Wolff, 418 U.S. at 571. An inmate also has a righd hearing at which he may “call withesses$

and present documentary evidence in his defahss permitting him to do so will not be undu

hazardous to institutional safety or correctional goald.”at 566. Prison officials may also
refuse to call witnesses for “irrelevance” or “lack of necessilyl.” See also Ponte v. Real, 471

U.S. 491, 495 (1985). The burden of proving adequate justification for denial of a request

present withesses rests with the prison offici@estic v. Carlson, 884 F.2d 1267, 1273 (9th Cir.

1989),overruled on other grounds by Nettles v. Grounds, 830 F.3d 922 (9th Cir. 2016).

The decision rendered on a disciplinary gleamust be supported by “some evidence”|i

the record.Hill, 472 U.S. at 455. A finding of guilt onpaison disciplinary charge cannot be
“without support” or “arbitrary.”ld. at 457. The “some evidence” standard is “minimally
stringent,” and a decision must byeheld if there is any reliable ieence in the record that coul
support the conclusion reached by the fact findRemvell v. Gomez, 33 F.3d 39, 40 (9th Cir.
1994) (citingHill, 472 U.S. at 455-56 art€hto v. Rushen, 824 F.2d 703, 705 (9th Cir. 1987)).
See also Burnsworth v. Gunderson, 179 F.3d 771, 773 (9th Cir. 199@mmerleev. Keeney, 831
F.2d 183, 186 (9th Cir. 1987). Determining whethes standard is satisfied in a particular ca
does not require examination oetkntire record, independent assrent of the credibility of

witnesses, or the weighing of evidend@ussaint v. McCarthy, 801 F.2d 1080, 1105 (9th Cir.
11
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1986),abrogated in part on other grounds by Sandin v. Connor, 515 U.S. 472 (1995). Indeed, |n
examining the record, a court is not to make ite @ssessment of the credibility of witnesses |or
re-weigh the evidencedill, 472 U.S. at 455. The question is whether there is any reliable
evidence in the record that could support the decision readioedsaint, 801 F.2d at 1105.

Where a protected liberty interest exisitg requirements imposed by the Due Process$
Clause are “dependent upon the pattc situation being examinedMewitt v. Helms, 459 U.S.
460, 472 (1983). The process due is such proceprotdction as may be “necessary to ensure
that the decision . . . is ne&harbitrary nor erroneousWashington v. Harper, 494 U.S. 210,
228 (1990). In identifying the safeguards requirethe context of disciplinary proceedings,
courts must remember “the legitimate institutional needs of assuring the safety of inmatesjand
prisoners” and avoid “burdensome administrative requirements that might be susceptible to
manipulation.” Hill, 472 U.S. at 454-55. The requirents of due process in the
prison context involve a balancing of inmaightis and institutional sedty concerns, with a
recognition that broad discretion mib& accorded to prison official$Volff, 418 U.S. at 560-63,
lll. Petitioner’s Claims

Petitioner claims that his conviction is rsatpported by sufficient evidence that he was
involved in a conspiracy to irdduce controlled substances iatgtate prison. ECF No. 1 at 19,
20-37. In particular, he claims that the infaton provided by the confidential informant was

not reliable.d. He argues:

To say that the informant is li@ble towards Petitioner as being
involved in a conspiracy, where tbaly implication of Petitioner is
a one phone call convatson mentioning a moniker of “Boxer”,
the hearing office made a giant cectual [sic] leap that Petitioner
was the only Boxer in the whole DVI mainline population. |
believe there [sic] is quite a lack thfe “Some Evidence” standard.”

Id. at 21. Although petitioner concedes that tbeficlential report supportetie existence of a
conspiracy to bring controlled substances thiaprison, he argues that there was insufficient
evidence he was part of that conspiraly..at 26. He argues, “ali@ble confidential informant
could not possibly exist towards Petitiongnce Petitioner was not involvedld. at 27.

i
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Petitioner also notes that “nall prison inmates who inforion other inmates are telling the
truth.” 1d. at 28.

A prison disciplinary committee’s determination derived from a statement of an
unidentified inmate informant satisfies due ggss when the record contains some factual
information from which the committee can reasonaloigclude that the information was reliab
Zimmerlee, 831 F.2d at 186. “Reliabilitnay be established by: (1)etlmath of the investigating
officer appearing before the committee as totthth of his report thatontains confidential
information, (2) corroborating testimony, (3) a staent on the record by the chairman of the
committee that he had firsthand knowledgsairces of information and considered them
reliable based on the informant's past record4pan in camera review of the documentation
from which credibility was assessedd. at 186-87. Additionally, “[p]roof that an informant
previously supplied reliabli@formation is sufficient.”ld. at 187. Cal. Code Regs. tit. 15, § 33

(c) provides:

A confidential source’s reliability may be established by one or
more of the following criteria:

(1) The confidential source hasepiously provided information
which proved to be true.

(2) Other confidentiasource have independently provided the same
information.

(3) The information provided by the confidential source is self-
incriminating.

(4) Part of the information pwided is corroborated through
investigation or by inform&on provided by non-confidential
sources.
(5) The confidential source is the victim.

Due process does not require ttiegt identity of a confidential informant be disclosed to an

inmate. Wolff, 418 U.S. at 566-69.

le.

21

Here, the SHO found petitioner guilty basegant on statements by a confidential source

that petitioner was part of a conspiracy twaduce and distribute narcotics into DVI for the
benefit of the Mexican Mafia Prison Gangatlpetitioner was a “meler/associate of the

Mexican Mafia Prison Gang;” artat petitioner “purchased r@tics, cell phones, tobacco.
13
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ECF No. 1 at 49. Significantly, the information frahe confidential source was deemed religble

because it was self-incriminating (Cal. Codg®&dit. 15, § 3321 (c) (3), and part of the
information provided by the source had alreadywpn to be true. (Cal. Code Regs. tit. 15, §
3321(c)(4)).1d. Specifically,

The phone conversations between Inmate Juarez and civilian N.
Hernandez resulted in the discovef controlled substances and
positive UA’s submitted by those involved inmates. Inmate
SALGADO and the civilian comsred to introduce controlled
substances and other contrabantb DVI for the purpose of
distribution on the behalf of tidexican Mafia/EME Prison Gang.

On Monday February 27, 2012, at approximately 1830 hours ISU
staff discovered tobacco conceaileithin the dinner trays from the
MSF en route to the Main Kitchen marked with a “P” indicating it
belonged to “Paco” (Inmate BazdP;73265) who is an associated
[sic] of the Mexican Mafia.

The physical evidence discoverég the Officers J. Rey and C.
Enos on April 5, 2012, speafally Controlled Substance
(Marijuana), corroborates the information provided by the

source/sources. There wereeth (3) cell phones, tobacco, and 9.4
grams of Methamphetamine dis@red by other staff members.

Id. These findings are sufficient to establisé taliability of the confidential information.
Zimmerlee, 831 F.2d at 186-87. The cours@alnotes that in additido the information provided

by the confidential source, and as set foltbve, the SHO relied on the allegations by C/O

Harper contained in the RVR; the telephonawersation between Juarez and Hernandez which

referred to an inmate named Boxer; petitionadsission that his nickname is “Boxer;” the

SHO'’s impression of petitioner’s credibility at the disciplinary hearing; the fact that petition

formerly used a cellphone while in prison; andtmeter’s failure to give a urine sample after his

arrest.

The determination of the California Sepre Court that petitioner’s disciplinary

conviction was supported by sufficient evidence is not unreasonable in light of the minimally

stringent nature of that standarproof. As set forth above, it it the duty of tis court to act
as the hearing officer and re-determine thiimeaof petitioner’s offenses and punishmesde
Hill, 472 U.S. at 455. On the contrary, pris@ministrators are “accorded wide-ranging

deference in the adoption and execution of pediand practices that in their judgment are
14
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needed to preserve internatler and discipline and to maintain institutional securitseg Bell v.
Wolfish, 441 U.S. 520, 547 (1979). Under the circlanses presented here, and for the reasq
set forth above, the evidence against petér was sufficient teupport his disciplinary
conviction.

Accordingly, for the foregoing reasons, fietier is not entitled to relief on his due
process claim.

IV. Conclusion

IT IS HEREBY RECOMMENDED that pettiner’s application for a writ of habeas
corpus be denied.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias, reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issug
in the event he files an appeal of the judgment in this cgseRule 11, Rules Governing Secti
2254 Cases (the district court miggue or deny a certificate appealability when it enters a

final order adverse to the applicant).

DATED: December 12, 2016. %\
A

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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