In re JPMorgan Chase Derivative Litigation Doc

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

IN RE JPMORGAN CHASE No. 2:13-cv-02414-KIM-EFB
DERIVATIVE LITIGATION

This Document Relates to All Actions.

Shareholders have brought a derivasivé against a corporation’s directors for

. 141

their allegedly deceitful andrfancially-destructive role in 12008 housing collapse. Defendants

are current and former JPMorgan Chase & Co.Ntdigan”) directors. Rlintiffs are California-
based shareholders. Plaintiffs argue defatslareached their fidueyaduties, committed
securities violations, and unjuseyriched themselves througheledants’ creation and sale of
subprime residential mortgage-backed securititMBS”). The court granted defendants’ firs
motion to dismiss. Order Oct. 23, 2014, ECF 8 (“Prior Order”). Defendants have moved
dismiss plaintiffs’ amended complaint, or altatimely, to transfer the case to New Yolilkl.

Mot., ECF No. 123.

=

The court heard the motion on December 15, 2016. Alexandra Summer, Francis

Bottini, Jr., Mark Molumphy and Kelsey Fischegspeared for plaintiffs. Mins., ECF No. 139.
Stuart Baskin, Alethea Sargent and Emily Gnrfégppeared for defendants Bell, Bowles, Burks

Crown, Flynn, Futter, Jackson, Novak, Raymond and WeltthnGary Kubek and Christophet

v
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Banks appeared for nominal defendant JPMorgnd defendants Dimon, Harrison and Lifgp.
As explained below, the court GRANTS defendamotion to dismiss in part and TRANSFER
the remaining claims to theo8thern District of New York.

l. BACKGROUND

Plaintiffs complain that defendarftaudulently and carelessly mishandled
JPMorgan’s residential mortgage-backed séiesrbusiness. First Am. Compl. 1 1, 2, ECF
No. 122 (“FAC”). Understanding plaintiffs’ claims full at this point rguires a brief review of
the mortgage industry in which JPMorgan operates.

A. Residential Mortgage-Backed Seities and the 2008 Rancial Crisis

Residentiamortgage-backesdecurities or RMBS are bonds backed by paymen
homeowners make on their mortgage loaBee idf 10. JPMorgan uses a process known as
“securitization” to bundle hundreds of mortgagarls into RMBS, which they then market and

sell to investorsld. JPMorgan groups or tiers their RMB&sed on a risk rating. Risky or

subprime RMBS form the lower, ehper tiers, while safer RMBSrfa the more expensive tiers

Id. 11 44-45.RMBS are considered subprime or riskyemtthey are backed by mortgagers w
impaired credit records, while safer RMB& backed by more reliable mortgagdck.
Investors choose a tier in whithinvest and then their profitsirror the payments mortgagers
make. The values of the RMBS fluctuaepending on whether homeowners pay down their
mortgage principal early, refinaa their mortgages or default.

After the housing market collagse 2008, RMBS investors experienced
significant fluctuation in returns on investmeethuse foreclosures increased and home pric
and interest rates plummeteld. § 10. The downturn exposed flaws in JPMorgan’s RMBS
protocol and enflamed invesgowho felt defrauded and misle®laintiffs here contend the
named directors played a key roleJAMorgan’s misconduct in issuing RMB&!. {1 3, 9, 188,
291, 315, 388-89.

B. Criminal Investigation into JPMorgan’s RMBS Activity

Investors’ fraud allegations promptie United States Department of Justice

("“DOJ”) and various federal and state agentieimvestigate whether JPMorgan’'s RMBS
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practices violated criminal lawdd. § 17. On November 15, 2013, JPMorgan announced a §
billion settlement with 21 major institutionaivestors, and four days later announced a $13
billion settlement with the Department&istice and other government agencids 5.
Approximately $300 million of the settlement fundsrevallocated to investors from California

Id.. This settlement hinged on JPMorgaR¥IBS conduct between 2005 and 2007: JPMorga

admitted it falsely marketed and sold compromiB#MBS to investors without warning them the

RMBS did not meet the corporationfgernal securitization standardkl. 1 6, 238, 300, 331.
The settlement did not resolve an ongoing crimimadstigation against JPMorgan originating
this district, the Eastern Distriof California. FAC 11 5, 49, 189, 366.

C. Shareholder Derivative Suits

In this case, three JPMorgan shardbd sue JPMorgan’s directors for their
alleged involvement in RMBS activity from 20052007, focusing particularly on this activity’
impact in California.ld. at 65—-88. This suit is one ofany derivative suits attacking
JPMorgan’s mishandling of RMBS during the fineerisis, which point to the resulting billioy
dollar settlements as proof of damages. Courfeumly have dismissed these derivative suit
the outset, at least in part, for not meetinddfal Rule of Civil Procedure 23.1(b)’s pleading
requirements.

Rule23.1(b)(3)requireshat shareholders bringirdgrivative suits specifically
plead what efforts they undertook to have a capon’s board of directarfile the suit on the

corporation’s behalf; in other was, did shareholders make a pre-suit demand on the board

! See, e.gWietschner v. Dimqr82 N.Y.S.3d 77, 79 (N.Y. App. Div.leave to appeal
denied sub nonWietschner v. Dimqgr28 N.Y.3d 901 (N.Y. 2016 ity of Roseville Employees
Ret. Sys. v. Dimeri35 A.D.3d 566 (N.Y. App. Div. 2016[Espinoza ex rel. JPMorgan Chase
Co. v. Dimon807 F.3d 502, 508 (2d Cir. 201®)ity of Providence v. DimgiNo. CV 9692-
VCP, 2015 WL 4594150, *6 (Del. Ch. July 29, 20{fding plaintiffs precluded from
relitigating demand futility)aff'd, 134 A.3d 758 (Del. 2016¥;ent. Laborers’ Pension Fund v.
Dimon No. 14 CIV. 1041 PAC, 2014 W2639185, *1 (S.D.N.Y. July 23, 2014jff'd, 638 F.
App’x 34 (2d Cir. 2016)Steinberg v. DimarNo. 14 CIV. 688 PAC2014 WL 3512848, at *5
(S.D.N.Y. July 16, 2014)Asbestos Workers Phila. Pension Fund v.,BB€D N.Y.S.2d 436
(N.Y. Sup. 2014)In re JPMorgan Chase & Co. Deriv. LitigNo. 12 CIV. 03878-GBD, 2014
WL 1297824, at *1 (S.D.N.Y. Mar. 31, 2014); re Bear Stearns Co., ¢tnSec., Deriv., & ERISA
Litig., 763 F. Supp. 2d 423, 541-43 (S.D.N.Y. 2011 )e Goldman Sachs Grp., Inc. S’holder
Litig., No. CIV.A. 5215-VCG, 2011 Wi826104, *12 (Del. Ch. Oct. 12, 2011).
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was rejected? Alternatively, the Rule required 8hareholders plead the specific reasons thg

have not asked the board to bring their claitmshow why a demand on the board would have

been futile. Fed. R. Civ. P. 23.1(b)(3)(A3) (providing that the complaint mug3) state with

particularity—(A) any effort by the plaintiff tobtain the desired aot from the directors or

comparable authority and, if necessary, fromsth@eholders or members; and (B) the reasor

for not obtaining the action or not making the effgrtPotter v. Hughess46 F.3d 1051, 1062
(9th Cir. 2008). A derivative suit cannot pead without showing either demand refusal or
excusal. Fed. R. Civ. P. 23.1(b)(3).

A separate@lerivativesut brought in the Southeristrict of New York, and
dismissed there, is partilarly relevant hereSee Steinberg v. Dimp2014 WL 3512848
(S.D.N.Y. July 16, 2014). Defendants ar@teinber¢s judgment precludes plaintiffs from re-
litigating similar claims andssues here. Mot. at 4-8. $teinberga shareholder derivatively
sued fifteen JPMorgan directors in New Ydok breaching their fiduciary duties, wasting
corporate assets, unjustly enriching themselwed,violating section 14 of the Securities
Exchange Act of 1934, 15 U.S.C78n(a) (“Securities Act”).SeeBaskin Decl., Ex. D (Steinbef
Compl.), ECF No. 124-4. The NeYiork district court dismissed the complaint for insufficient
pleading demand futility under Rule 23.3teinberg2014 WL 3512848 at *5.

D. This Case

Plaintiffs contend defendants exposeidRyan to financial risk and ruin throug
the corporation’s subprime mortgage businesddstabilizing internal andards and controls,
fraudulently marketing RMBS, and concealingtenel information from investors. FAT10.
Plaintiffs bring three Californiatate claims and one federal claim. They made no pre-suit
demand on JPMorgan’s board and alldgeng so would have been futiléd. I 296 (“making a
demand would be a futile and usaslest as the majority of JPMa@ng's directors are not able to
conduct an independent and objective itigasion of the alleged wrongdoing”).

Plaintiffs’ state law claims allege:)(Defendants breached their fiduciary dutie
by putting their own pecuniary irmests above the company’s) (fefendants wasted corporate

assets by compensating executives and dire@bornllegal conduct; and (3) defendants unjustl
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enriched themselvedd. 11 357, 370, 373. Plaintiffs’ fourth federal claim alleges certain nat
defendants violated section 14(a) of the $i#es Act by issuing faks and misleading 2011 and
2012 proxy statements that lured shareholdersoimdly reinstating leagrship incumbents and
approving risky proposaldd. {1 377-95. Plaintiffs name defendants Bowles, Burke, Cote,
Crown, Dimon, Futter, Jackson, Raymond and Weldaronnection with both proxy statemen
defendants Gray and Novak regarding dhly 2011 proxy statement, and defendant Bell
regarding only the 2012 proxy statemeld. 11 378—79

E. Prior Dismissal and Amended Complaint

The court dismissed plaintiffs’ prior complaint in 2014, with leave to am8ed.
Prior Order; First Consolidated Compl., ECF.1208; Defs.’ First Mot. Dismiss, ECF No. 48.
The court found defendants lacked sufficient tie€adifornia to sustaipersonal jurisdiction as
to plaintiffs’ state claims and #h plaintiffs’ federal claim failedinder Rule 12(b)(6). Prior Ord¢
at 24. After two years of jusdictional discovery, plaintiffSled the operative first amended
complaint. SeeOrder Granting Discovery, ECF No. 92; FAC (filed April 28, 2018)though
the amended complaint raises the same four clags$ated in the original complaint, it offers
more detail about JPMorgan’s Galinia-specific RMBS business, FA4L 65-88, bolsters
plaintiffs’ theories and explanah as to why JPMorgan’s proxy statements were misleading
changes the relief sougtmder its federal claintompareCompl. {1 304—-08yith FAC 1 377—
95. Defendants now revive their initial juristional arguments in seeking to dismiss the
amended complaint. Plaintiffs oppose, OpEGF No. 132, and defendants reply, ECF No. 1
Il. ORDER OF ANALYSIS

Defendants raise multiple jurisdictional inquiries and so the court must first

med

A4
-

and

33.

consider the proper order of analysi®tter, 546 F.3d at 1055ee also Ruhrgas AG v. Marathpn

Oil Co., 526 U.S. 574, 584 (1999) (explaining althotgpbject-matter jurisidtion necessarily
precedes a ruling on the merits, the same pri@apks not dictate a sequencing of jurisdictior
issues”) (citation omitted). A federal court must independently ensure it has subject matte

jurisdiction over every claimral personal jurisdiction over eygparty. The parties do not

nal

-




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

dispute the court’s subject matjarisdiction here: The federalaim presents a federal questio
and the state law claims satisfiversity jurisdiction. FAC { 18.

The parties do dispute the court’sgmnal jurisdiction over defendants with
respect to the state law claims. Mot. at 14-Q8p’'n at 22—24. Because JPMorgan is neither
incorporated in California naqarincipally located here, FAC2B, defendants argue plaintiffs
have not shown each defendant has sufficienactevith California tarigger this court’s
personal jurisdiction over them. California’srgenal jurisdiction standard requires that each
defendant have at least somenmmum contacts with California twarrant haling them into cour
here. Schwarzenegger v. Fred Martin Motor C874 F.3d 797, 800 (9th Cir. 2004) (citing Fec
R. Civ. P. 4(k)(1)(A)). Defendants’ argument e absence of contacts is warranted as to
state claims, as discussed below.

Plaintiffs’ federalclaim, however derives from the federal Securities Act, which
confers “personal jurisdion over the defendant in any fedecalirt” provided “[the] defendant
has minimum contacts witheHJnited States . . . .Sec. Investor Prot. Corp. v. Vigmait4
F.2d 1309, 1316 (9th Cir. 1985) (citing 15 U.S.C. § 78(a){aliche Ross & Co. v. Redington
442 U.S. 560, 577 (1979). JPMorgan is a Delawarporation with its principal place of
business in New York, and the individual defertdanre citizens of the United States, FAC 11
27-40;Vigman 764 F.2d at 1316. Personal jurisdictaatheres as to the federal claim.

If plaintiffs’ federal claim withstanddismissal, and if plaitiffs’ state claims
factually relate to their federal claim, theuct has discretion to excise pendent personal
jurisdiction over the defendants tasall claims in this suivithout separately analyzing
defendants’ relationshipsgith California. See Action Embroidery Corp. v. Atl. Embroidery, In
368 F.3d 1174, 1181 (9th Cir. 2004).

1. PENDENT PERSONAL JURISDICTION

If plaintiffs’ state claim$arise[] out of the same nucleo$ operative facts” as the

federal claim that granted the court persgmasdiction, the court may exercise personal
jurisdiction over defendants with respect to éiéire case. This disdrenary pendent personal

jurisdiction doctrine derives frofftonsiderations of judiciadconomy, convenience and fairnes
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to litigants.” Id. (internal citation and quotation marks onmttite Claims are sufficiently factuall
related to trigger the doctrine when a plaintifivuld ordinarily be expeet to try them all in
one judicial proceeding.”Rep. of the Phil. v. Marcp862 F.2d 1355, 1359 (9th Cir. 1988)
(quotingUnited Mine Workers v. Gibb883 U.S. 715, 725 (1966)). That claims advance
different theories of liability does not diminish their factual relatedngsg.e.g, CollegeSource
Inc. v. AcademyOne, In®53 F.3d 1066, 1070-73 (9th Cir. 2011) (finding pendent persona
jurisdiction where federal and state claimsbaléed on corporation’s misappropriating college
catalogs).

Here, the court previousfpund plaintiffs’ state antederal claims sufficiently
factually related to trigggrendent personal jurisdictiorseePrior Order at 23. Plaintiffs’
amended complaint maintains the same factusitldar their claims and defendants raise no
arguments to challenge their factual relatedn€ssnpareCompl. 1 191-212yith FAC
19 263-84. Plaintiffs’ state law claims are sabin allegations that defendants dragged
JPMorgan into the risky RMBS business, manufigxd a culture of security law violations,
poorly managed JPMorgan’s employees, and utéimdorced JPMorgan into a position of
having to agree to multi-billion-dollar settlemeneeFAC 11 356—76. Plaintiffs’ federal clain
is based in allegations thatMBrgan’s proxy statements mischetexized its leadership’s risk
management and internal controld. 1 377-95. Plaintiffs say, irsgence, the proxy statemel
were misleading because they did not disclosentongs plaintiffs allege in their state law
claims. Id. Plaintiffs’ state and federal claims derivem the same basic factual allegations.

Even if the interest of judicial enomy warrants exercising pendent personal
jurisdiction over defendantss to plaintiffs’ state law claimgurisdiction fundamentally is not
established. If plaintiffs’ federal claim canmmbceed, any pendent personal jurisdictional ho
vanishes.

V. FEDERAL CLAIM

As noted, defendants move to disnpkantiff's federal chim, arguing that a
New York district court’s dismissal of a reldtshareholder derivative isprecludes the claim

here as a matter of law. Mot. at 13 (citliginberg2014 WL 3512848, at *5).
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The doctrines of claim preclusion aisdue preclusion define whether a prior
judgment has a preclusive effect. Under claiscjusion, “[a] final judgment on the merits of an
action precludes the parties or thaiivies from relitigating issudabat were or could have been
raised in that action.Federated Dep’t Stores, Inc. v. Mojté#b2 U.S. 394, 398 (1981) (interna|
citation omitted). Conversely, isspreclusion bars “successive latgn of an issue of fact or
law actually litigated and resolven a valid court determinatiorsgential to the prior judgment,
even if the issue recurs by way of a different cladew Hampshire v. Main&32 U.S. 742,
748-49 (2001). By “preclud[ing] parties from cesting matters that they have had a full and
fair opportunity to litigate,” tase two doctrines protect against “the expense and vexation
attending multiple lawsuits, conserve|] judiciasoairces, and foster[] reliance on judicial actign
by minimizing the possibility oinconsistent decisions.Montana v. United State440 U.S. 147
153-54 (1979).

TheSteinbergcourt dismissed the derivative shéfore it, finding the plaintiff
there inadequately pled demand futility. Befassessing whether ataior issue preclusion
applies, this court thus examines the dematititjurequirements in shaholder derivative suits
as relevant here.

A. Proving Demand Futility Under Delaware Law

Under Federal Rule of Civil cedure 23.1(b), a plaiff may bring a

shareholder derivative suit onlyshe “allege[s] with particularitthe efforts, if any, made by th

11°)

plaintiff to obtain the action the pl#iff desires from the directors.Potter, 546 F.3d at 1056.

Failure to so allege is excusable only if demand would have been futile. Fed. R. Civ. P. 23.1.

-

To assess whether demand is futile, thacapplies the law of the state in whic
the corporation is incorporateee Kamen v. Kemper Fin. Servs.,, 15860 U.S. 90, 109 n.10
(1991). JPMorgan is incorporated in DelawafAC q 23. Delaware VYaprovides two different
demand futility inquiries, depeling on if the suit challenges lsdaconduct and judgment in
general, as compared to an affirmative board deciSiee Wood v. Bayra53 A.2d 136, 140
(Del. 2008) If a derivative suit challenges a d®on the corporate board made, the court

evaluates demand futility under the two-pronégednsontest. SeeAronson v. LewisA73 A.2d
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805, 815 (Del. 1984pverruled on other grounds by Brehm v. Eisiie6 A.2d 244 (Del. 2000)
Under this test, the court first evaluates theators’ independence and disinterestedness an(
then focuses on the substance of the challetrgadaction and the direst’ approval of it.See
id. at 814.

When a derivative claim does not chatle a particular desion the board made
as a wholeRalesgoverns. See Rattner v. Bidzo2003 WL 22284323, at *8 (Del. Ch. 2003)
(citing Rales v. Blasban®34 A.2d 927, 934 (Del. 1993)). Undeales a court must determine

whether the plaintiffs’ particulared factual allgations raise a reasonable doubt, at the time t

plaintiffs filed suit, about the board’s ability ppoperly exercise its inggendent and disintereste

business judgment in responding to a demddd(citing Rales 634 A.2d at 934). If the
derivative plaintiffs satisfy this burden, demand is excused as fidileSo, under Delaware lav
when shareholders allege board misconductibutot identify a specific board decision, the
court considers the claim’s meritassess whether it raises a ogeble doubt that a majority of
the board of directors were tapable of making an impartiaédsion regarding the pursuit of
the litigation.” Wood 953 A.2d at 140. One way to raise @aable doubt is to show a majorit
of the board faced a “substantii&kelinood” of personal liabilityfrom the legal action that has
been broughtRales 634 A.2d at 936 (citation omitted). In making this assessment, courts
on strength of the underlying alais merits: The higher the chaaof success on the claim the
more likely demand as to that claim is futile.

To determine if th&teinbergcourt’s Rule 23.1(b) dismesal precludes plaintiffs
from litigating a claim or issue in this courtethourt must decide initially whether federal or
state preclusion rules govern.

B. Choice of Law for Preclusion Analysis

Determining which preclusion law governs depends on the nature of the
potentially precluding judgment. If a federalcbsitting in diversityjurisdiction issued the
arguably precluding opinion, theretipreclusion rules of the state in which that court sits wot
apply. Taylor v. Sturgell553 U.S. 880, 891 (2008) (citir@emtek Int’l Inc. v. Lockheed Martin
Corp, 531 U.S. 497, 507-08 (2001)). But if the pease rested on a federal question, then
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federal courts apply the “federal rule[s]” obrgidicata, which the United States Supreme Co
has ultimate authority to declar8emtek531 U.S. at 5084eiser v. Woodruff327 U.S. 726, 73
(1946) (“It has been heid non-diversity cases sinégie R. Co. v. Tompkinshat the federal
courts will apply their owmule of res judicata.”)First Pacific Bancorp, Inc. v. Helfe224 F.3d
1117, 1128 (9th Cir. 2000) (“When considering thechrsive effect of a federal court judgmer
we apply the federal [preclusion] law.”) (citation omitted).

Here, federal common law determirgiginber¢s preclusive effect because
Steinbergaddressed a federal question. Thi@inbergalso involved state law claims does not
change this court’'sonclusion because tlsteinbergcourt considered thos#aims on the basis ¢
supplemental jurisdiction only. Steinberg Compl. 9.

C. Federal Issue Preclusion

Issue preclusion or collateral estoppel prevpatsies from relitigating the same
issues actually adjudicated in an earlier judgmdihis narrow doctrinapplies only “[w]hen an
issue of fact or law is actlhalitigated and determined by a valid and final judgment, and the
determination is essential to the judgmerB.’& B Hardware, Inc. v. Hargis Indus., Ind35 S.
Ct. 1293, 1303 (2015) (citation and quotations marks omitted).

Defendants contend that because the neesntif the board of directors sued hef
are the same board members upon whom Steirdtengpted to show demand was futile, the
Steinbergcourt’s Rule 23.1(b) dismissal bars pldiistfrom re-litigating demand futility as to
their federal claim. Because plaintiffs mpsbve demand futility before proceeding on their
federal claim, concluding thatsue preclusion applies would daf their claim. The parties
dispute only whether the demand futility questiostainbergvas “identical” to the demand
futility question raised here.

1. Federal Common Law on Identicality of Demand Futility Issue

Whether the demand futility inquiry in one case presents an identical questig
later derivative suit against the same boamalgsiestion of first impression under the federal
common law. Three published circuit court opinions have addressed this question, but all

pertained to state preclusiomiathey do not help shapederal law, although the reasoning

—
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advanced in each may be persuasiseeln re Sonus Networks, Inc., S’holder Derivative Ljtig|.

499 F.3d 47 (1st Cir. 2007 reedman v. Redstonés3 F.3d 416 (3d Cir. 2014Arduini v. Hart
774 F.3d 622 (9th Cir. 2014). As detailed bel®wnusFreedmarandArduini together stand fo
the principle that two questions must be answeretetermining whether a dismissal for failurg
to plead demand futility with respect to a cogterboard in one case bars a shareholder from
relitigating demand futility as to that same board iater suit. First, are the factual difference
between the first and second suit such that theinn into the direct®’ interestedness is
different in the latter. Secondte the different factslaintiffs include in the second suit truly
“new” in the sense that they were unavailabléh®plaintiff at the time of the first suit.

a. First Circuit'sSonugOpinion

TheFirst Circuit’s Sonusopinion articulated a rule thdtone court determines
demand is futile as to a particulaoard of directors, issue predlus bars subsequent attempts
relitigate demand futility against the same board unless a later complaint includes “new” fe
allegations that alter the demand futility inquigonus499 F.3d at 62-63. Thgonuscourt
explained that although the shaotter-plaintiffs there had inetled different facts in their
second suit, those facts were not “new” becauselthdyalways been available; the plaintiffs |
chose not to plead them the first suit. 1d.

Although persuasive&sonugdoes not control in this case because that decision
based on Massachusetts preclusion law, whiciehtly applies issue preclusion’s “identity”
element.Seed. at 62. Specifically, th&onuscourt cited a Massacheiss case, noting its
proposition that “even if there is not completentity between the issues, issue preclusion m;

be appropriate where the igsuoverlap substantially.ld. (parenthetical following citation to

-

W

to

ictual

ISt

was

Comm’r of Dept. of Emplogent & Training v. Dugan697 N.E.2d 533, 537 (Mass. 1998)). This

more lenient “substantial ovap” standard is not endorsedthe federal common law.

b. Third Circuit's FreedmanOpinion

The Third Circuit inFreedmartackled the same question as did the Fir&dnus
but reached a differ¢ conclusion. IfFreedmanthe shareholder-plaiffits derivatively sued a

corporation’s board of directors in state conmew York, where the corporation’s principal

11
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place of business was located, and the state dmumissed the complaint for failure to show
demand futility as to certain directors. 753 F.3d at 420, 4P®. shareholders then sued the
same board seven years later in federal cddriat 426. Their second complaint included fact
allegations that the first suit did ndd. The defendants argued the earlier New York decisio

precluded plaintiffs from relitigting demand futility as to a particular board member, but the

ual

N

district court disagreed and fourssue preclusion did not bar plaintiffs from relitigating demand

futility . See Freedman v. RedstpNe. 12-cv-1052-SLR, 2013 WL 3753426, at *1 (D. Del. J
16, 2013). It reasondbat the inquiry called for into diremt disinterestedness and independe
was not necessarily the same in the secondsaduse the relevant relationships might have
changed in the seven years between the two. dditat *7.

The Third Circuit affirmed the districiourt decision, explaining that under New
York law “a prior ruling on a dector’s independence does netassarily apply in a future
proceeding addressing the same topic,” becawageal&termination of a director’s independenc
[ ]is concerned with a possibly fluid relationship and, accordingly, differs from the determiy
of a fixed historical fact ithe first litigation. . . .”Freedman 753 F.3d at 425. THereedman
court highlighted the differences between eadtssiactual allegations and focused on the se
year gap between their presentation to the caddriat 426 (“it would be inappropriate” to
assume the director had the same relationshipamthxecutive after seven years lapsed). Un
SonustheFreedmarcourt did not focus on whether theméacts included in the second suit
were known and available at the time of thet fust; instead, the coufdcused on how much th
facts and circumstances differed between thesws as framed by plaintiff’'s complaint.
Although persuasivdsreedmanapplied New York preclusion lawt; did not contribute to the
federal common law on issue preclusion.

c¢. The Ninth Circuit’'sArduini Opinion

The Ninth Circuit inArduini reviewed botlFreedmarandSonusn finding that a
Nevada state court’s dismissal of a prior suit based on demand futility precluded Arduini fr
relitigating demand futility in federal courArduini, 774 F.3d at 630-32 (reviewing preclusive

effect ofFosbre v. Matthew2010 WL 2696615, at *1 (D. Nev. 2010)). The Circuit endorse
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the Sonusapproach, focusing on whether the new aliega bore on the level of directors’
interestedness and whether the facts were ilaai@at the time of the first suitd. at 632
(citing Sonus concludingallegations in Arduini’s second cottant did not raise any new facts
regarding interestednestrelevant board members). aliso explained that even under
Freedmars approach preclusion applied because Arduini’'s demand futility allegations “[we
essentially identical to those raiseddosbre” 1d. at 638 In making this finding, thérduini
court referenced counsel’s concession thHa 4uit was identical to [the prior suiEpsbre” 1d.
at 630. But, like SonusandFreedmanArduini also applied state preclusion law and did not
develop the federal common law.

Each opinion nonetheless provides a peaisesbackdrop for thisourt’s analysis.

2. Discussion

ThepartiesdisputewhetherSteinbergprecludes plaintifffrom asserting demand

futility here. Defendants argue issue preclusion applies, but plaintiffs contend issue precld

sion

does not bar the court from analyg demand futility as to their federal claim because the clajim

differs materially from that presented by Steimgpelf the demand futility issue here is “identic
to the issue itsteinbergthen plaintiffs’ federal claim failas a matter of law under Rule 23.1.

a. Steinberts Demand Futility Inquiry

In Steinbergthe New York district court dmissed a derivative suit against

JPMorgan because the complaint did not contdiicgnt facts to satisfy demand futility. In that

il”

case, Steinberg, the shareholder plaintiff, brotigtete state claims and one federal claim agajnst

fifteen current and former directorSeeSteinberg Compl. 1 244-8&teinberg’s federal claim
which informs the preclusion analysis here, alkleg®lations of sectioi4(a) of the Securities
Act based on the directors’ ajjedly misleading mxy statementsld. [ 273—84. Steinberg
claimed that making a demand on the board taghthis claim would have been futile, citing

eight director-defendants’ allegi¢éack of independence to conclude a majority of the board’s

eleven members were “interestedsée idJ{ 206, 210-39. Because the parties agreed demand

was futile as to one director, Board Chair Dimon, the court considered only the independe

seven, non-management director defendaBteinberg2014 WL 3512848, at *5.

nce of
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To analyzedemandutility asto these seven directors, tB&einbergcourt framed
the rule as follows: Demand is futile “whenever a majority of the board of directors faces a
‘substantial likelihood’ of persond&hbility” in the face of the paitular claim being analyzed.
Id. (citing Rales 634 A.2d at 936). To assess whetherdirectors faaka “substantial
likelihood” of liability, the court analyed each claim’s merits separatelg. If a claim had a
substantial likelihood of succestemand would be futile as to that specific claim.

The court concluded the likelihood siiccess of Steinberg’s federal claim was
low, and therefore found demand was not futile as to that cl@mThe court explained that th
board’s mere “execution of . . . financial repprtgthout more, is insufficient to create an
inference that the directors had actual or constructive notice of any illegadity(¢iting Wood
953 A.2d at 142). The court addedtthSteinberg must establiskiienter, and again fails to do
s0,” saying “[the federal claim] is far toomgral and there is no essential link from the
misstatements to the shareholder approval soudght(titation omitted). The court concluded
“[a]s a result, it is unlikely that any of the [seYégdtjirectors breached hir her fiduciary duty in
connection with the alleged mepresentations, and thereforemdad cannot be excused on thi
basis.” Id. The court dismissed Steinberg’s federalml because the complaint did not show
directors faced a “substantial likebod” of liability on that clain such that it was reasonable tg
doubt their ability to exercise disinterested armkpendent judgment considering a demand.

Id.

b. Comparison Between Plaintiffahd Steinberg’s Demand Futility
Inquiry

Whetherthe Steinbergdismissal bars plaintiffs &m litigating demand futility in
this court depends on how similar the demanditipithquiry is when cenparing the two cases.
The strength of the underlying claims for whatdmand was required or excused is critical in
determining the identity of thtwo demand inquiries. A claim’s strength directly affects the
nature of the demand futility analysis because ecthr is more likely to refuse to bring a clain
that may implicate his or her oveonduct if that claim is likely teucceed. This is the rationalg

that prompted Delaware courts to estabiish“substantial likelihoodf success” theorySee

1%

the
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generally Rales634 A.2d 927. So, if the federal claim hées a stronger likelihood of succes
than Steinberg’s federal claim, the demand futiBgue is not “identa&” across the two suits.
In both cases the shareholders focug s$emtion 14(a) Securities Act claims, in
part, on JPMorgan’s 2011 and 2012 proxy stateseBut the specific misstatements and
omissions identified within those two statematifger in the two complaints. In this case,

plaintiffs cite misstatements about the director nomiféedependence and about the board’s

recommendation to vote against #f@areholder proposal to divestion of his role as chairman.

FAC 11 264-68. In her case, Steinberg allegdtibd§an’s proxy statements were false and
misleading because they did not disclose “the financial condition of ta [clompany” and “the
true state of the [clJompany’s risk managenstnicture.” Steinberg Compl. {1 91-92. Also,
plaintiffs here seek only fijunctive and equitable reliefPAC 394, whereas Steinberg soug}
damages and an order “void[inile election of [the directarominees].” Steinberg Compl.

19 117-18. This difference in relief matters beednsseeking only injunctesrelief, plaintiffs
in this case enjoy a presumptioncafusation that Steinberg did n@&ee Mills v. Elec. Auto-Lite
Co, 396 U.S. 375, 384 (1970). In contrast, Steigiseinadequate allegations regarding
causation provided one reason tioeirt found demand was not futile on her federal claim.

Steinberg2014 WL 3512848, at *12-13.

Because plaintiffs here have a grediteelihood of success on the merits of their

federal claim than Steinberg did, the demand futiigue here is not “identical” to the demandg
futility issue inSteinberg Plaintiffs’ federal claim isiot barred by issue preclusion.

The court’s conclusion here does not hingevhether the second suit in this ca
and inSteinbergadded allegations that were availabléhattime of the first suit. A focus on th
availability of facts at an eaelr time is better suited to analysisthe broader claim preclusion
doctrine.

i

2 A director nominee iga]n individual who is give the role of a non-executive
director on the firm’s bodlrof directors, in place of another person. . Ndminee Director
Definition, Black’s Law Dictionary (2d Online Ed.).

—
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D. Federal Claim Preclusion

Defendants argue that, even without éspreclusion, res juditabars plaintiffs
from bringing their Securities Act claim because thaim arises from the same basic facts as
Steinberg’s SecuritgeAct claim.

“Under the doctrine of res judicata,daim preclusion, ‘[a] final judgment on th
merits of an action precludes thetpes or their privies from relit@ting issues that were or cou
have been raised in that actionMoitie, 452 U.S. at 398 (citations omittedllen v.

McCurry, 449 U.S. 90, 94 (1980). To establish a resgai@i bar against platiffs’ federal claim

here, defendants must show: §kginbergwvas a “judgment on the merits”; (2) plaintiffs are thg

same as, or in privity with Steinberg; and 8&intiffs’ federal claim is “based on the same
transaction” as Steinberg’s alai As discussed below, defendants do satisfy each element.

1. Judgment on the Merits

To show that th&teinbergRrule 23.1(b) dismissal was a final judgment on the
merits, defendants cite New York preclusiow far the proposition that because demand futil
is a substantive rather than pedural issue, a decision on futilisynecessarily a final judgmen
on the merits.SeeMot. at 6 (citingHenik ex rel. LaBranche & Co. v. LaBrang33 F. Supp.
2d 372, 378-79 (S.D.N.Y. 2006)). Plaintiffs do not dispute$it@nbergwas a “final decision
on the merits.” Opp’n at 9 (arguing only ti&teinbergdid not involve the same claims).

Under federal preclusion law, the issuaas as clear-cut adefendants suggest.
Defendants cite no controlling authority for the prapos that a dismissal for demand futility i
always a final decision on the merits, and the Ninth Circuit has expressly left the question
See Arduini774 F.3d at 629 n.4 (explaining a dismissal for failure to plead demand futility
final for purposes of issue ptasion, but stating “[w]e exj@ss no opinion on whether claim

preclusion could apply in this case.”). ilelement thus demands further analysis.

did

D

Id

\1%4

—+

Yy

U7

ppen.

In Steinbergthe court dismissed the complaint because it lacked sufficient falctual

allegations to excuse the pre-suit demand requiren8tatnberg2014 WL 3512848, at *9.

Although it appears no court hag gietermined whether a Rule 23.1(b) dismissal constitutes| a
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final decision on the merits as a matter of faleommon law, other cotsrhave addressed the
state analogue in applying vauis state preclusion rules.

a. Circuit Court Opinions

The First Circuit irSonussupra is the only federal appelle court to directly

answer whether a Rule 23.1(b}wufiissal constitutesfanal decision on the merits under the clajm

preclusion doctrineSonus499 F.3d at 62Sonusheld that a decision on demand futility was

final jJudgment on the merits under issue precinsas discussed above, but not so under clai

jS2)

M

preclusion.ld. AlthoughSonusapplied Massachusetts law, itsarered unsettled claim and issue

preclusion questions and thus examitteglprinciples on a broader leved.

Sonuailtimately found that applying claim preclusion to a dismissal for failure to

plead satisfaction of a precondition to suit is incatifpe with the idea that failure to satisfy a
precondition generallygan be curedId. at 61-62 (“dismissal of a derivative suit for failure to
plead demand or excuse is of course a typesohidsal for inadequate pbiags, [but] it is also a
dismissal for failure to accomplish a precondition . . Shnushased its conclusion on two
Supreme Court precedentsl. at 58, 62. IrCostello v. United Statethe Supreme Court

explained dismissal for failure to satisfy a predition to suit should ndtigger claim preclusion

if that precondition isatisfied between a first and second suit. 365 U.S. 265, 285-88 (1961). In

Semteksupra the Supreme Court concluded a dismissal with prejudice will “ordinarily (though

not always)” determine the res judicagtaestion. 531 U.S. at 505. Simply put, Beuscourt’s
holding turned on whether the demand futility issue was “curable.”

Although no other circuit court has examined whether a demand futility dism
constitutes a final decision on theerits for res judicata purposegyveral circuits have address
the question in the context of a prior dismissafédure to meet a precondition to suit. In theg
circumstances, federal appellate courts havumly held that claim preclusion should not
attach. InSingh v. Gonzaleshe Ninth Circuit reasoned thapaor court’s dismissal for failure
to exhaust the adminrsttive review process or to comply witbhzadas procedural

requirementswere not “final judgments on the merits499 F.3d 969, 975 (9th Cir. 2007). In

% In Matter of Lozadal9 I. & N. Dec. 637, 637 (BIA 1988), the Board of Immigration

17
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Horner v. Ferron the Circuit held that a dismissal fgypellant’s failure to “malk]e a preliminar
request of union officials to take actiowas a “procedural ground which is capable of
correction” and therefore res judicata would piatvent appellants from correcting the proced
mistake in a subsequent and independetion. 362 F.2d 224, 230 (9th Cir. 1966).Lake
Lucerne Civic Ass’n Inaz. Dolphin Stadium Corghe Eleventh Circuit observed “[iJn ordinary
circumstances a second action on the same claiot jsrecluded by dismissal of a first action

prematurity or failure to satisfy precondition to suit. No more need be done than await ma

ral

for

urity,

satisfy the precondition, or switth a different substantive theory that does not depend upon the

same precondition.” 878 F.2d 1360, 1366 n.7 (11th Cir. 1989) (citation omitted). Each co
focused on the curability of the complsndefect between suits one and two.

b. District Court and State Court Decisions

District and state courts that haasalyzed the claim preclusive effect of a
dismissal for failure to plead demand futility have reached contradictory conclusions. For
example, irKaplan v. Bennet465 F. Supp. 555 (S.D.N.Y. 1979), a district court in New Yor
ruled that a prior courd’ dismissal was not findbut inHenik supra 433 F. Supp. 2d at 379-80
a court in the same district concluded a prigndssal for failure to plead demand futility was
final decision on the merits under bagsue and claim preclusion doctrines.

A recent Delaware state court decision has specifically anaBte@tberés
preclusive effect.SeeCity of Providence v. DimgmMNo. CV 9692-VCP, 2015 WL 4594150, *6
(Del. Ch. July 29, 2015). IRrovidencethe court held that th&teinbergRule 23.1(b) dismissal
was a final judgment on the merits claim preclusion purpose$d. TheProvidencecourt,
however, applied only New York presion law to reach its conclusioid. (concluding “[this
Court []is required to givedteinber¢s judgment] the same force and effect as [it] would be

afforded in New York courts under the New York law of preclusiolB8causé&teinbergvas a

Appeals held thab perfect an ineffective assistancecotinsel claim, the immigrant must first
(2) file a motion to reopen, (2)¢ an affidavit detailing thagreement his counsel allegedly
violated, (3) inform the counsel what he ditbng and give him a chance to respond, and
(4) explain whether a complaint has beerdfilgth the appropriate authorities regardina
counsels’ ethical or legal responsitidls, and if not, explain why notSee idat 639. See also
Castillo-Perez v. 1.N.$212 F.3d 518, 525 (9th Cir. 2000) (descridiimgadas holding).

Lirt

=
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federal court judgment based on federal-tjoagurisdiction, federal common law rules
determineSteinber¢s preclusive effect in this court. THrovidenceholding neither

acknowledgedbteinbergwvas a federal case nor distinguished betv&emberés federal and

state law judgmentsProvidencetherefore, does notform this court’s decision here more thgn

any other nonbinding state law case. Additionally, becBuseiddenceapplied New York
preclusion law to assess whetlseinber{s dismissal was a final decision on the merits, that
opinion does not provide a basis fssue preclusion, preventinggttourt from analyzing the
same question under the federal common IBew York preclusion ries apply a different
framework to answer the question.

Other courts assessing whether a dismissal based on demand futility is a fin
decision on the merits have focused on whether theddo plead futility was a fatal error rath
than a curable pleading defe@ee, e.gIn re Bed Bath & Beyond Deriv. LitigNo. CIV.A. 06-
5107(JAP), 2007 WL 4165389, at *7.{inJ. Nov. 19, 2007) (applying re@gdicata after declarin
demand futility dismissal a “final decision on the it&rin large part because the cover page
court’s dismissal decision wasarked “Final Disposition.”)Shearer v. Adam&hearer [), No.
3:11-00099, 2012 WL 1076299, at *6 (M.D. Tenn. Mar. 29, 2012F5hearer ] the court
focused on the finality of the prior court’s dismissal for failure to plead demand futility, noti
that the prior dismissal was wighejudice and that the plaintifiid not contest the decision’s
finality at that time.Shearer 1] 2012 WL 1076299, at *6Specifically, the court explained, “if
there was any question as to wiest[the presiding judge] intend@o bar subsequent suit base
upon the same facts even in light of a new demidwad question was answered when he decli
to sign [p]laintiff's proposed ordewhich would allow [p]laintiff to re-file, and reaffirmed that
the dismissal was with prejudiceld.

At least one court, however, hagected a focus on curabilitysee Bazata v. Nat

Ins. Co. of Wash400 A.2d 313, 314 (D.C. 1979). Bazata the plaintiff's first derivative suit

al

112}
—_

of

[®X

ned

was dismissed for failure to make a demand, but the plaintiff later made a demand and refjled.

Id.. TheBazatatrial court held that the prior dismissal triggered res judicata because it relied on

a substantive analysis as to whether the diredirached their duties: &Iplaintiff's subsequen
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“curing” of the demand defectdinot alter this conclusiond. at 315-16but seeEx Parte
Capstone Dev. Corp779 So.2d 1216, 1219 (Ala. 2000) (expressly reje®&smptaand
declining to apply res judicata the same situation).

In sum, the law on whether a prior dismissal based on demand futility preclu
later action based on the samm&lerlying claims is unsettled.

c. Discussion

Given the absence of controlling amtity answering theuestion whether the
Steinbergdismissal for failure to plead demand fityilis a final decision on the merits for
purposes of claim preclusion, this court must fashion a rule drawn from persuasive princip,
other cases. The most consistent and persuade/eecognizes that whedr a prior court’s Rule
23.1(b) dismissal constitutes a fijl@dgment on the merits depenals whether that court treate
the error in not pleading demand futildg fatal rather than curablin applying this “fatal versu
curable” rule here, theoart notes an important distinctitetween a shareholder’s omission o
sufficient detail to assess if demand was futile, a curable defect, and a shareholder’s affirn
pleading of facts that show demand was not futigfact more likely tde fatal. The latter
would more likely prompt a dismissal thatfinal for purposes of claim preclusion.

This rule squares with the two Supreme Court precedents on which the First

Circuit relied onSonus.SeeCostellg 365 U.S. at 285-88 (1961) (dismissal for failure to satis

precondition to suit should notdgger claim preclusion if that preedition can be satisfied befof

bringing the second suitgemtek531 U.S. at 505 (whether dismisgawith or without prejudice

will ordinarily determine the res judicata questiofhe rule also is consistent with the rationale

articulated inSingh 499 F.3d at 974—7%{orner, 362 F.2d at 230, arichke Lucerng878 F.2d at
1360 n.7. In each of these cases,dburt focused on whether the prior dismissal was permg
and was hesitant to apply alapreclusion where a plaintifbald cure the defect and then
properly re-file the claim.

Whether Steinbergs preclusive of plaintiffs’ fderal claim depends on whether
Steinbergdismissal was final. Th&teinbergcourt did not address finglt It did not expressly

say whether the dismissal was with prejudicevbether the pleading defect was curable. But

des a
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without a contrary directivehe court assumes the dismissal was with prejudesFed. R. Civ.
P. 41(b) (“Unless the dismissal order statesmilse, a dismissal under this subdivision . . .
operates as an adjudication on the meritsgg alsdViartin v. BeckNo. 2:14-CV-2956 KJM
KJN, 2015 WL 502946, at *2 (E.D. Cateb. 5, 2015) (“[G]enerally, ‘dismissalfor failure to
state a claim under Rule 12(b)(6) is presumedto.be rendered with prejudice.”) (quoting
McLean v. United State566 F.3d 391, 396 (4th Cir. 2009gis Pharm., Inc. v. Santaris
Pharma A/S Corp No. 3:11-CV-2214-GPC-KSC, 2014 WI793029, at *2 (S.D. Cal. Sept. 25,
2014) Fernandez-Montes v. Allied Pilots Ass387 F.2d 278 n.8 (5th Cir. 199@jt is well
established that a dismissal is presumed twitieprejudice unless therder explicitly states
otherwise”).

Also, the nature of the opinion andlasguage indicates that the dismissal for
failure to plead demand futility was permanent and final. As noted abo&teinbergcourt
analyzed the substance of the demand fuidigsye by assessing the likelihood of success of
Steinberg’s underlying claimsSee Steinber@014 WL 3512848, at *3-5After analyzing each

claim independently, the court cdnded that even if Steinbempuld prove all allegations, he

could not show demand on the defendant board was futile with respect to any claim; the cpurt

granted the defendants’ motiondismiss the complaint, direnogy the clerk to enter judgment
“and close this case.ld. at *5. The court did not mention the potential for amendment or
curability, nor did Steinberg aslSee generally idIn short,Steinbergreated the pleading
deficiency as a fatal errtinat could not be cured.

The persuasive opinions reviewed aham res judicata principles generally,
compel the conclusion th&teinbergwvas a final decision on the merits. This conclusion is a
narrow one; the court does not determine thahdisal for failure to plead demand futility is
always a final decision on the merits fos fadicata purposes. Rather, there are many
conceivable scenarios in which a dismissal fdufa to plead demand futility may not be a final
determination. In this case, however, defendante bkatisfied the first ement of res judicata.
1
1
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2. Same Parties

To successfully argue th&teinbergorecludes plaintifffrom bringing their
federal claim, defendants muwso show the parties in tisteinbergsuit are the same parties o
in privity with the partis in this action. Plaintiffs do notgpute that they arin privity with
Steinberg.SeeOpp’n at 9 (arguing only th&teinbergdid not involve the same claims).

As a matter of law, plaintiffand Steinberg are in privityArduini, 774 F.3d at 63
(“the majority of courts that have addressead ibsue have held thahareholders asserting
derivative suits are in privity”)Sonus499 F.3d at 64‘the prevailing rule [is] that the
shareholder in a derivative suit represents thparation,” and “if the shareholder can sue on
corporation’s behalf, it follows that the paration is bound by thesalts of the suit in
subsequent litigation, even if different shareleos prosecute the suits”) (citations omittesde
also Ross v. Bernhar896 U. S. 531, 538 (1970%oldman v. Northrop Corp603 F.2d 106,
109 (9th Cir. 1979).

The defendants in both suits also are inifyrigespite the slight variation in the g

of directors the respective plaiffisi chose to name in the two suitaltering the mix of director-

the

et

defendants does not bar clainegusion unless defendants named only in the second suit either

were inadequately representedhe prior suit or were unknown anavailable at the time of the

prior suit. See Sturgellb53 U.S. at 893—-84 (parties who shsaime interests were adequately
represented in previous litigation are in privitythwparties in previous litigation and their claimn
are subject to res judicatd); re Gottheiner703 F.2d 1136, 1140 (9th Cir. 1983) (even when

parties are not identical, privity exists if thesé'sufficient commonality of interest” between th

parties) (citation omittedCentral Hudson Gas & Elec. Corp. v. Empresa Naviera SantaShA.

F.3d 359, 367—-68 (2d Cir. 1995)ambocz v. Yelencsje#8 F.2d 837, 841 (3d Cir. 1972).
Each defendant named here was known and available when Steinberg filed
Plaintiffs raise no contrary arguments. That o suits were filed within one month of each
other reinforces this conclusio®eeOriginal Compl., ECF No. ffiled March 2014); Steinberg
Compl. (filed February 2014). The partieghins case are in priwitwith the parties irsteinberg

which satisfies the second res judicata element

14
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3. Same Claims

Finally, to successfullyarguethat Steinbergprecludes plaintiffs from bringing
their federal claim here, defendamsist show plaintiffs’ claim isither the same claim or a clai
derived from the same underlyingcts as Steinberg’s claim. Riaifs argue their federal claim
is not the same claim because it garsignificantly from Steinberg’s.

Typically, res judicata principles reigei that once a clains brought to a final
conclusion, all other claims “aris[ing] out of thexatransactional nuclew$ facts” are barred.
Frank v. United Airlines, In¢216 F.3d 845, 851 (9th Cir. 2000) (citation omitted). This doct
is broad and does “not only bar[] the relitigatmfmpreviously litigated claims” but also those
“claims that are closely related to the clamsuccessfully litigated in a prior case.”

See Woman'’s Health v. HellerstetlB6 S. Ct. 2292, 2340 (2016) (citiMpitie, 452 U.S. at
398; Montana v. United State440 U.S. 147, 153 (19798¢ee also Costantini v. Trans World

Airlines, 681 F.2d 1199, 1201 (9th Cir 1982) (“the doctrriges judicata [] bars all grounds for

recovery which could have been asserted, wingfiey were or not, in a prior suit between the

same parties”) (internal citation and quatatmarks omitted). Thus, unlike issue preclusion,

claim preclusion focusem what could have beditigated in the prior suit, not what was actual

litigated.

The rationale for precluding claimsatiparties could have brought, but did not,
mirrors the rationale underlyingsue preclusion: A party who hilagd a full and fair opportunity
to litigate a claim should not be allowed to try agaseeKremer v. Chemical Const. Corpl56
U.S. 461, 481 n.22 (1982) (“While our previous esgrens of the requiremeat a full and fair
opportunity to litigate have beentine context of collateral estopgpe issue preclusion, it is cle
from what follows that invocation of res judtacor claim preclusion isubject to the same
limitation.”). Determining what claim could faa been litigated ithe prior suit involves
evaluating what underlying faxgenerated each clairdvoman’s Health136 S. Ct. at 2340;
Helfer, 224 F. 3d at 1128. Claims in the second seitoarred if they are based on “any part g
the transaction, or series of connected treti®as, out of which the [prior] action arose.”

Woman’s Health136 S. Ct. at 234@ge also Helfer224 F. 3d at 1128 (explaining res judicata

m
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bars subsequent claims that “arise from thestrtansactional nuclewd facts”) (citation
omitted).

a. Parties’ Arguments

Plaintiffs do not dispute &t their federal claim and &nberg’s federal claim rely
in part, on allegations that JPMorgan’s 2@htl 2012 proxy statements contained false or
misleading statements regarding effective overafinisk management. Opp’n at 12. Insteac
plaintiffs cite multiple ways in which they say their claim materially differs from Steinberg’s
argue “[b]ecause of the material differencesneither res judicata naollateral estoppel is
applicable.” Id. at 13. Plaintiffs maintain that, unlikkeir claim, Steinberg’s claim mentioned
neither director independence rstvareholder proposals regardDignon’s role as chairman as
grounds for the proxy statements’ falsitgl. at 12 (citing Steinberg Compl. 1Y 71-9P)aintiffs
also emphasize the difference in the relief tbegk, namely that Steinberg sought monetary
damages, while plaintiffs here renounce monetary damadest 13. Plaintiffs add that the
Steinbergcomplaint differs materially from theirs because Steinberg’s complaint named

defendants that plaintiffs did not nameaBnstein, Cavanaugh, Cote, Drew and Gray; and

Steinberg’s complaint did not name three defens plaintiffs named: Flynn, Harrison and Lipp.

Id. at 9. Finally, plaintiffs detahow Steinberg’s complairttid not include the extensive
allegations or identify defendants’ RMBS strateégyalifornia as the fundamental basis for ar
of their claims.|d.

Defendants maintain that plaintiffs gaithe mark because claim preclusion apg
irrespective of thesalleged differences “as long as thmeaclaims were or could have been
raised in the prior action.” Ré at 8. Alternatively, defendangsgue, plaintiffs’ argument is
factually incorrect because the federalmigiin both cases are virtually identicédl.

b. Discussion

Although the differences between Steinbefgderal claim and the federal claim
here are relevant to the courgsue preclusion analysis, theck force when it comes to claim
preclusion. Contrary to plaiffts’ assertions, whether claimguoiusion applies does not depen

on whether Steinberg’s complaint raiksthe exact facts, theoriesretovery, or even prayers fo

[®]
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relief as plaintiffs do hereWoman’s Health136 S. Ct. at 234@onstantini v. Trans World

Airlines, 681 F.2d 1201 n.2 (9th Cir. 1982) (“[a]ppelldnats apparently confused res judicata

with the related but distinct dome of collateral estoppel, whiadoes apply only when ‘an issue

is actually and necessarily determined™) (citation omitt&aylor v. Lindsley391 F.2d 965, 96¢
n.6 (2d Cir. 1968) (“the allegatioms both suits clearly pertain tbe same disputed transaction
and arise out of the same operative facts nevatheory does not crea& new cause of action.
(citations omitted).

Rather, the claim preclusion analysignsion whether the federal claims in both
suits arise from the same basic eveftiintiffs cite JPMorgan’s 2011 and 2012 proxy
statements as grounds for their federal clairain®erg relied on the very same documents in
bringing her federal claimCompareSteinberg Compl. {1 273—-84ith FAC | 377-95.
Specifically, plaintiffs here allege defendabisnon, Bell, Bowles, Burke, Cote, Crown, Futter
Gray, Jackson, Novak, Raymond and Weldon “issuedethto be issued, aparticipated in the
issuance of materially false and misleadingtem statements and material omissions to
shareholders that were contained in@wnpany’s 2011 and 2012 Proxy Statements.” FAC ¢
378. Steinberg’s claim mirrors this langudmy# adds one more year: “Defendants Dimon,
Bowles, Burke, Cote, Crown, Futter, JacksonyiRand and Weldon issued, caused to be issu
and participated in the issuance of materitdlge and misleading written statements to
shareholders that were contained in thenBany’s Proxy Statements issued on April 7, 2011,
April 4, 2012, and April 10, 2013.” Steinberg Compl. § 277.

The federal claim in each case derifresn the same underlying facts. Both
claims are based, in large part, on the sa@id and 2012 proxy statements. That Steinberg’
complaint references a 2013 proxy statememtedsdoes not change the complaints’ sufficien
overlap for claim preclusion purposes. Bolhims allege misstatements regarding the

independence of the JPMorgan director nominees, the shareholder proposal to divest Dim

S

ed,

(%)

on of

his role as chairman, defendants’ misrepresematf information about the underlying mortgage

loans in securities filings, and the omissiomr@terial information regarding JPMorgan’s true
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financial condition and rismmanagement structur€€ompareSteinberg Compl. § 273—-84ith
FAC 11 377-95. Plaintiffs’ federalaim could have brought i@teinberg

To the extent plaintiffs argued claimegptusion does not apply because they ha
alleged different and better theories ofaeery, and more evidenemd greater evidentiary
support for their claims than Steinberg did, the Supreme Court hasslyprejected that
argument: “[The argument that] petitioners now hlagter evidence than they did at the time
the first case . . . is contrary to a cardinal ruleesfjudicata, namely, thatplaintiff who loses in
a first case cannot later bring the same caselginggause it has now gaited better evidence.
Claim preclusion, does not contairbatter evidence’ exception.Woman’s Health136 S. Ct. a
2335. Plaintiffs’ argument that their alternative gfedlirector defendants gvents the applicatio
of claim preclusion fails as wdbdlecause the substance of pldfsticlaim derives from the same
facts as Steinberg’s. To conclude otheem®uld frustrate rgsidicata’s purpose.

Defendants have satisfied res judicateral element: Plaintiffs could have raise
their federal claim irSteinbergoecause the same facts form the basis of the claim in each s
Claim preclusion bars plaintiffs’ Secties Act claim as a matter of law.

E. Conclusion Regarding Preclusion

Because plaintiffs’ federal claim gecluded as a matter of law, the court
GRANTS defendants’ motion to dismiss this mlawith prejudice. As noted above, the court
therefore does not have pendpatsonal jurisidtion over defendants based on plaintiffs’ state
law claims. The court might still maintain perabjurisdiction over defendants if they have
sufficient contacts with California. The coursuhissed plaintiff's original complaint in part
based on inadequate California-sgfiecontacts to trigger specific personal jurisdiction over
defendants. The court now assesses whethgttiffis’ amended complaint has overcome this
previous shortcoming.

V. PERSONAL JURISDICTION

Defendants all are citizeon$ states other than Califoenand they resist plaintiffg

efforts to hale them into this court. Wheas, here, defendants contend the court lacks persor

jurisdiction over them, the burden liegth the plaintiffs to allegéfacts that if true would suppof
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jurisdiction” over each defendanBallard v. Savage65 F.3d 1495, 1498 (9th Cir. 1995) citatig
omitted). Personal jurisdiction standards differ froatesto state; federal courts apply the tes|
the state in which they siSchwarzeneggeB74 F.3d at 800 (citation omitfedCalifornia’s

personal jurisdiction test, which mirrors fededae process requirements, mandates “minimu
contacts” between the defendantaCalifornia such that the cowgtéxercise of jurisdiction “doe

not offend traditional notions of faplay and substantial justicelht'| Shoe Co. v. State of

Wash., Office of Unemployment Comp. & Placent? U.S. 310, 316 (1945) (citation

omitted) SchwarzeneggeB74 F.3d at 800-01See alsdCal. Code. Civ. P. § 410.10X'court of

this state may exercise jurisdiction on any basis not inconsistent with the Constitution of th

or of the United Stateg.” Plaintiffs can establish jurisdion in California through two avenues:

General personal jurigdtion or specific pesonal jurisdiction.Helicopteros Nacionales de
Colombia S.A. v. Hal466 U.S. 408, 414 nn.8-9 (1984). Pldiathere rely on only the latter.
Opp’n at 13-20.

California’s specific personal jurisdiction test requires plaintiffs to show: (1) &

defendant purposefully directedstor her activities to Californiar purposefully availed him or
herself of California’s forum; and (2) plaintiffs’aims arise from or relate to those activities.

SchwarzeneggeB74 F.3d at 802. If plaintiff makes this showing, then defendants must sh
that the court’s exercising p®nal jurisdiction over them wid be unreasonable or unfaid.

A. Purposeful Availment Generally

Plaintiffsmustfirst showdefendants purposefully direct activities to, or availed
themselves of, Californiald. Plaintiffs need not prove fimmdants ever stepped foot in
California. Burger King Corp. v. Rudzewic471 U.S. 462, 476 (1985Rather, plaintiffs may
show purposeful availment if defendants (1) catted an intentional act (2) aimed at Californ
(3) that they knew would likelgause harm in CaliforniaSchwarzeneggeB74 F.3d at 803. To
be an intentional act, a defendant must hatenoted to perform the physical act and not just
intended its resultld. at 806 (citing Restatement (Secon@i)Yorts § 2 (1964)). Because due
process requires defendants’ coetran with California to be such that they could “reasonably

anticipate being haled into court [[her®/orld-Wide Volkswagen Corp. v. Woodsé#4 U.S.

of
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286, 297 (1980), plaintiffs must show “something more” than the mere foreseeability that
defendants’ acts may harm Californi@chwarzeneggeB74 F.3d at 805 (citinGalder v. Jones
465 U.S. 783, 789 (1984)). This contextual inquiepends on the nature of the wrongs plaintiffs
allege. Id. at 807.

Here, because JPMorgan is incorporated elsewhere and principally located putsid

California, plaintiffs must show each defentlhad sufficiently purposeful contact with
California to warrant haling #m into court here.

B. Purposeful Availment in Shareholder Derivative Suits

Derivative suits are tools for sharetiels to protect a corporation from its
directors and managerRosenbloom v. Pyotf65 F.3d 1137, 1147 (9th Cir. 2014) (citations
omitted). Although the shareholders are the nama&dtgfs, the claims they bring belong to the
corporation.See id Kamen 500 U.S. at 101. JPMorgan i®alaware corporation with its
principal place of business in New York. €A 23. To succeed on their derivative claims,
plaintiffs seek to show defendants purposefdihected harm toward the corporation, meaning
defendants directed harmful acts toward Néwk and Delaware. Yet to withstand a
jurisdictional dismissal, plaintiffs must alsafficiently allege defedants directed harmful

activities to California. Theaurt previously has addressed tbasmiundrum. Prior Order at 7-18.

=)

Finding no controlling authority thaliscerned a test for assessapgcific personal jurisdiction i

—+

this scenario, the coudoked to other courts’ handling of this questidd. The parties have ng
asked the court to reconsider the law of the case no intervening authior justifies doing so.
The court thus once again applies shene rule it articulated before.

The court’s prior order framed thenitations of specifipersonal jurisdiction
when shareholders derivatively sue directora state where the corporation is neither
incorporated nor principally tated. In these scenariosastholders must plead other
foundational facts to connecttldefendants to the forungeePrior Order at 13 (citingBeene v.
BeeneNo. C 11-6717 JSW, 2012 WL 3583021*ht6 (N.D. Cal. Aug. 20, 2012) ardbung v.
Colgate-Palmolive Co 790 F.2d 567, 570-71 (7th Cir. 1986)).
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Forexamplejn Greenspunthe Ninth Circuit affirmed the presence of persona
jurisdiction where the corporatidreld board meetings and demeéd real property in the forum
state. Greenspun v. Del E. Webb Cqrp34 F.2d 1204, 1206-08 (9th Cir. 1980).DiAddario,
a Virginia district court found the exercisejofisdiction over a Floridaorporation’s directors
proper based in large part orethprevious voluntary contactgth that very court.D’Addario v.
Geller, 264 F. Supp. 2d 367, 381-82 (E.D. Va. 2003)féddants cannot reasonably assert
unfair surprise at being sued in Virginia, partaolyy when they have voluntarily presented [the
corporation’s] financial condition before thesurt in the salvage action.”). ThenDoltz, a
Pennsylvania district court foundrisdiction adhered to the direcs of a Florida corporation
because they wrote paychecks for Pennsylvbased employees, talked to the Pennsylvania:
based plaintiff about compangsiues frequently, regularly comnmicated with and visited the
Pennsylvania office, and prequalifiecetbompany to bid on Pennsylvania jolltz v. Harris
& Assocs. Grooving, IncNo. CIV.A.01-5458, 2002 WL 5241858t *1-2 (E.D. Pa. Apr. 5,
2002).

In Openwavea California district courtound jurisdiction proper when the
defendants had no personal contact with Califotmiahad conceived of and participated in a
“plan or scheme” targeting Californid&ee Openwave Sys. Inc. v. FiNd. C 08-5683 SI, 2009
WL 1622164, at *11-12 (N.D. Cal. June 6, 200@penwaves not a derivative case, but

persuasively defines the outer limakthis court’s jurisdiction.See In re Countrywide Fin. Corp.

Mortgage-Backed Sec. Litjig2012 WL 1322884, at *9 (C.D. Cal. April 16, 2012)

(“The Openwavelecision pushes the boundariegpefsonal jurisdiction, but tHepenwave
plaintiff at least provided anlabation that the out-of-statefdadants had specifically directed
their actions tcCalifornia.”).

In sum, these cases show that to suskesim derivative actiomhere, plaintiffs musf
allege foundational facts proving each defendhaat direct and purposeful contact with
California. And if plaintiffsstake their jurisdiction claim o@penwaves “plan or scheme”
premise (rather than a physical presence iridhan) they must “clearly” and “substantially”

allege that defendants targeted Califorris@ePrior Order at 14. The court dismissed plaintiff

U)
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initial complaint because it did not meet this stand&ee idat 28—-29. It did not allege
defendants intentionally pursued more RMBS bussne California than other states, or that
defendants “pursued a strategy” tdl MBS to California investors.
C. Discussion

In their amended complaint, plaintiffs provide more details about JPMorgan'’s
California-specific contacts and busine§ee generallf*AC at 65—-88. Plaintiffs do not aver
that defendants ever stepped fooCalifornia, arguing instead fdandants were instrumental in
enacting a plan that targeted CalifornisecBuse plaintiffs stake personal jurisdiction on
Openwavks plan or scheme premise, they muse&ly” and “substarally” allege how
defendants specifically targeted @adnia to withstand dismissalSeePrior Order at 13-14.

Upon close review, as explained beldke court finds the amended complaint
does not offer the link that was missing from piiisi prior complaint. Plaintiffs now allege
that more than half of JPMgan’s subprime loans underlying the RMBS issued between 20(
through 2007 originated in Californial,. § 222, that JPMorgan purchased the defective loang
primarily from California-based originatorigl. 1 111, 194—-227, and that California was
particularly hard hit by the housing collapse thlaintiffs partially atribute to JPMorgan’s
misconductjd. 1 194, 198-200, 205, 207, 209, 247. Plaintie allege JPMorgan’s Risk
Policy Committee regularly providetefendants Califorarspecific datad. 1 239-52, and tha

each defendant knew the harm JPMorgan was causing to California but chose to pursue ¢

U7

DS

rowth

its business here regardlesk {1 194, 198-200, 205, 207, 209, 239-52. Plaintiffs charactetize

JPMorgan’s focus on California’s mortgage nedrés a key component of its unlawful RMBS
program.Id. 11 194-238. These new allegations, plaintffistend, “are sufficient to exercise
personal jurisdiction.” Opp’n at 23:12-13. But tleg not, under the law #sis court discerns
it after much carefutonsideration.

Although plaintiffs detail JPMorgan’s pact in California, this impact, no matte
how great, does not establistrgmnal jurisdiction over anydividual defendant. The sheer
magnitude of JPMorgan’s California-basedibass, though significantoes not show any

defendant targeted California. Plaintiffs do nwntion, let alone argue against, the logical
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conclusion that natural market forces, ndeddants’ purposeful business decisions, could

explain California’s consistently prominent presence in JPMorgan’s business statistics and data

reports. Specifically, as defdants argue, California’s sizalgepulation and the dynamism of
California’s real estate markendermine plaintiffs’ purposefuirection argument: These factoys
explain how California could have more of JPMorgan’s RMBS business than any other stdte

without any director having pswed a conscious strateggeeMot. at 17. To accept plaintiffs’

argument, the court would have to infer that because the individual defendants knew JPMprgan

=

did substantial RMBS business in California, JP§ém logically was harmed in California, and
defendants in knowing as much purposefully directed #ations hereSeeOpp’n at 23. But

knowledge does not equate to intenpurposeful direction. The eplaint must plead more than

UJ

the passive receipt of information to estabtistiendants purposefully directed activity toward
California. SeePrior Order at 16. The amended complaint, including its exhibits, does not

suffice.

Plaintiffs’ new allegations do not shalefendants consciously decided to package

more mortgage loans here than in other statethat any defendant specifically discussed,
proposed or approved a Califorrf@eused policy. Although plaintiffadd a bare allegation that
defendants “targeted” California, FAC q 194theut factual support th statement is an
unsupported legal conclusioRapasan v. Allain478 U.S. 265, 286 (1986) (court need not
accept truth of “a legal conclusion couched &sctual allegation,” nor an allegation that
contradicts material attached to or incorpordtgdeference into complaint) (citation omitted).

Plaintiffs’ opposition brief alsproclaims defendants targeted California despite knowing of

-

problems in the RMBS program and the risks it dobet they cite no gporting allegations an
S0 at this point the court cdades they are unable to do s8eeOpp’'n at 23:10-12.
Many of plaintiffs’ exhibits incorpa@ted into the complaint do not discuss

California. SeeExs. D, F, K, M, N, O, Q & R. Of the board documents that do reference

174

California, several relate to thalsprime market or re@state market genenglithey do not relate
to the RMBS activity on which plaintiffs stake their claingeeECF Nos. 122-4 at 36—38 (Ex.
L), 122-5 at 9-10 (Ex. P) & 122 -7 at 42-50 (Ex. \Bttting weakening reastate markets in
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many states and regions, including Califori&F Nos. 122-7 at 16-27 (Ex. U), 122-8 at 41-49
(Ex. Y) & 122-8 at 65—75 (Ex. Z) (all displayg graphs and price increases for the housing
market across various regions).

Other exhibits address only JPMorganéne mortgage busisg These exhibits
not only appear irrelevant to an RMBS-focu$malsuit, but also show a well-diversified, as
opposed to California-focusedistribution of outstanding real estate loaSeeECF No. 122-2
at 69 (Ex. H) (“the geographic distribution of st@nding consumer real estate loans is well
diversified”); ECF No. 122-3 at 72 (Ex. ) (same).

Of the exhibits that reference RMBSidity, not one isolate€alifornia. Rather,
they show general trends acohditions in multiple statesSee, e.g.FAC 11 254, 261 (citing
Exhibit U, showing trends in California plus niather states, and listir@alifornia second of ten
states affected by sub-prime mortgag&b)y 259 (citing Exhibit X, which explains “market
influences on subprime mortgage perforec@and highlights California, New York, and
Florida”); Id. 1 260 (citing Exhibit Y, Bowing home mortgage priegpreciation across four
markets, Los Angeles beingetlonly one in California)d. § 262 (citing Exhibit Z pages 70-71
and 76, showing “house price appegion trends” in southern California, the Midwest and the

Northeast)see alsd~AC 1 46-47, 250, 257-58 (citing Exhibit L, showing signs of weakening

in “many regions” including “Massachusetts, @ainia, portions of the Midwest among others,
and Exhibits P, V, W, each showing “weakses in Massachusetts, California among others’
plus “Michigan, Ohio, andther Midwest states”).

Plaintiffs might establi& jurisdiction by showing defelants targeted a defined
group of states, including Califomi But plaintiffs’ allegationstaken together, depict ever-
changing trends and regions and do not show pafplosrgeting of California alone, or a group
of states that includes Californi&laintiffs have not met #ir jurisdictional burden.

D. Conclusion

Plaintiffs do not sufficiently allegaé€ts showing defendants purposefully directed

their activities towards California, either individlyeor as part of a scheme. Plaintiffs’ broad

jurisdictional allegations overlooketclarity this court said wasaded. Because plaintiffs have
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not shown defendants purposefully availed thenesebf California, they cannot hale defenda
into this court. In the interest of justice, howeuhe court will transfer plaintiffs’ state claims
the Southern District of New Yk, rather than dismissing theslaims outright. At hearing,
plaintiffs confirmed their preference for traesbver dismissal, if it comes to that.

VI. VENUE TRANSFER

Defendants seek transfer of this case under 28 U.S.C. § T404§a)406(aS.
Mot. at 44—-49. Because the court lacks jurigsoicover defendants, transfer is proper only un
8 1406(a).Goldlawr, Inc. v. Heiman369 U.S. 463, 466 (1962) (WE language of s[ection]
1406(a) is amply broad enough tdlaarize the transfer of casehowever wrong the plaintiff
may have been in filing his case as to venuestidr the court in which was filed had persona
jurisdiction over the defendants or not.”).

Rather than dismiss the remainstgte law claims based on defendants’
insufficient contacts with California, the coureets to transfer theseagins to the Southern

District of New York where venuand jurisdiction are proper.See28 U.S.C. § 1401. The cour

nts

der

thus need not analyze the convenience of litigating the case here as compared to NeSe¥ork.

Piper Aircraft Co. v. Reynat54 U.S. 235, 265-66 (1981)there is ordinarily a strong
presumption in favor of the plaintiff's choicd forum, which may be overcome only when the
private and public interest faxs clearly point towards trial in the alternative forum.”)

The court therefore GRANTS defendants’ alternative motion to transfer plain

remaining claims to the Southern District of New York.

®28 U.S.C. § 1404(a)rovides, fflor the convenience of parties and witnesses, in the
interest of justice, a district court may transday civil action to any bier district or division
where it might have been brought or to anyraisbr division to wich all parties have
consented.”

®28 U.S.C. § 1406(a) provides, “ltlhe districist of a district in which is filed a case
lavina venue in the wrona division drstrict shall dismiss, or if ibe in the interest of justice,
transfer such case to antlict or division in whib it could have been brought.”

tiffs’
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VII.  CONCLUSION

The court GRANTS defendants’ mani to dismiss in part as follows:

(2) The court DISMISSES with prejudice plaiifgi fourth claim,alleging violations
of section 14(a) of the federal Seitiess Act, as bar by res judicata;

(2) The court does not have specific maral jurisdiction ovedefendants as to
plaintiffs’ first, second and third seataw claims and accordingly TRANSFERS
them to the Southern District bfew York under 28 U.S.C. § 1406(a); and

3) The court DENIES as moot the remaindédefendants’ motion to dismiss.
This resolves ECF No. 123.

DATED: June 30, 2017.

UNIT TATES DISTRICT JUDGE
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