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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | JASEN LYNN DUSHANE, No. 2:13-cv-2518 EFB P
11 Plaintiff,
12 V. ORDER
13 | SACRAMENTO COUNTYJAIL, et al.,
14 Defendants.
15
16 Plaintiff is a federal prisoner proceedinghwaut counsel in thisivil rights action
17 || concerning events that occurred while he\waused at the Sacramento County Main Jail
18 | (“SCMJ").' This proceeding was referred to thisitt by Local Rule 302 pursuant to 28 U.S.G.
19 | §636(b)(1) and is before the undersigipeirsuant to plaintiff's conseneeE.D. Cal. Local
20 | Rules, Appx. A, at (k)(4). Plaintiff's prior tavamended complaints have been dismissed with
21 | leave to amend under the court'semming obligation. In responsette latest screening order,
22 | plaintiff filed a sixth amended aaplaint (ECF No. 33) and thea,week later, filed what he
23 | styled as a “supplemental complaint,” citing Fet&uale of Civil Procedre 15(d) (ECF No. 36)
24

! The court noted in a prior screening ordet ihis not clear wéther suits brought by a
25 | federal inmate against employees at a looalectional facility housing federal prisoners
26 [ Pursuant to contract with the fedégovernment should be brought unBerens v. Six Unknown
Agents 403 U.S. 388 (1971) or 42 U.S.C. § 1983.FEM. 27 at 3-4. For the purposes of
27 | screening only, the court permits plaintif€&ims to proceed gsotentially considered
cognizable under either § 1983Rivensand defers determination of the proper vehicle for thjs
28 || suit until later proceedings witlppropriate briefing on the question.
1
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The filing of two complaints following the prior dismissal results in some confusion ¢
the docket. Plaintiff's “supplemental complaing”a photocopy of his sixth amended complai
with some additional claims added in extradaried pages. These additional claims do not
concern events arising after the filing of thetlsiamended complaint, and therefore the comp
is not truly a “supplemental” onender Rule 15(d). Neverthelegs;ontains the entirety of the

sixth amended complaint and the claims plairgfparently intended to include and forgot, bu

aint

t

submitted one week later. Because it is apparent that plaintiff intends to assert all claims |n the

latter document, the court willeat the entirety of docket number 36, the so-called suppleme
complaint, as the true sixth amended complaflF No. 36 will serve as plaintiff's currently-
operative pleading in this case. The earliedfi®@cument (ECF No. 33) that was labelled as
sixth amended complaint will be disregarded.

l. Screening Pursuant to 28 U.S.C. § 1915A

A. Screening Requirements and Standards

Federal courts must engage in a prelimirsmgening of cases which prisoners seek
redress from a governmental entity or officeeorployee of a governmental entity. 28 U.S.C
8 1915A(a). The court must idefiyticognizable claims or disiss the complaint, or any portion
of the complaint, if the complaint “is frivoloumalicious, or fails tstate a claim upon which
relief may be granted,” or “seeks monetaryakfiom a defendant who is immune from such
relief.” 1d. § 1915A(b).

A pro se plaintiff, like other litigants, must satisfy the pleading requirements of Rule
of the Federal Rules of Civil Predure. Rule 8(a)(2) “requires a complaint to include a short
plain statement of the claim showithat the pleader is entitled telief, in order to give the
defendant fair notice of what the ictais and the grounds upon which it resB€ll Atl. Corp. v.
Twombly 550 U.S. 544, 554, 562-563 (2007) (cit@gnley v. Gibsor355 U.S. 41 (1957)).
While the complaint must comply with the “shartd plaint statement” requirements of Rule 8
its allegations must also inae the specificity required BywomblyandAshcroft v. Igbal129 S.
Ct. 1937, 1949 (2009).
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To avoid dismissal for failure to state a olaa complaint must contain more than “nak
assertions,” “labels and conclass” or “a formulaic reitation of the elements of a cause of
action.” Twombly 550 U.S. at 555-557. In other words, lifgadbare recitals ¢iie elements of
a cause of action, supported by mere conclusory statements do not s#f8beroft v. Igbal
129 S. Ct. at 1949.

Furthermore, a claim upon which the court geant relief must have facial plausibility.

Twombly 550 U.S. at 570. “A claim has facial plaubty when the plantiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.Igbal, 129 S. Ct. at 1949. When considering whether a complaint stat
claim upon which relief can be granted, tdoeirt must accept the allegations as tEregkson v.
Pardus 127 S. Ct. 2197, 2200 (2007), and construe the complaint in thenlggtfavorable to
the plaintiff, see Scheuer v. Rhoddd6 U.S. 232, 236 (1974).
B. Analysis

Before assessing the claims currently assdaygalaintiff, the court ntes that plaintiff has
included the Sacramento County Sheriff's Depaninas a defendant in this action (along with
the county and Sheriff Scott JoAesThe Sheriff's Department, dh is a local law enforcemer]
department of Sacramento County, is adperson” subject to suit under § 1983aniels v.
Medical Servs. Diy.No. 15cv0030 BEN (BLM), 2015 U.S. Dist. LEXIS 20111, at *3-4 (S.D.
Cal. Feb. 18, 2015). Therefore, the court diimiss the department from the action.
i

% To the extent that plaintiff's claims are predicated uBieensrather than § 198%ée
footnote 1, above), it is questionable whetherctinty (and its sheriff ihis official capacity)
may be sued. The court could locateanithority regardinghe viability undeBivensof a suit
against a municipal agency that contracts Withfederal government. Further, in another
context the U.S. Supreme Cobds held that federal agenca® not subject to suit undBivens
FDIC v. Meyer 510 U.S. 471, 486 (1994) (“special fat counselling hesitation” against
implying Bivensremedy against agencies of the United Satdgail staff are considered feder
officials rather than state actodue to both the contract between the federal government an
county jail and the function the jail staffrf@m of housing and supervising federal
prisoners/detainees, it could be arduhat the jail is serving jpart as a federal entity when it
acts to house federal prisoners. In any ewssnhoted in footnote Above, the court will
examine this claim under 8 1983, as itynh@ cognizable under that statute.
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Claim 1: “Safety Suit” Policy. Plaintiffleges that, after he attempted suicide by

hanging, he was placed in a “safety suit” for 3@sdaithout a towel or underwear. ECF No. 36
at 3, 6. According to plaintiff, this was not grdmbarrassing, but an ireguate response to his
suicide attempt, because he was still houséd the general populatiand was able to access
“‘unsafe” materials.d. at 3. Plaintiff claims tht another inmate insafety suit hung himself in
front of plaintiff's cell. Id. Plaintiff alleges that he gned the policy to the director of
psychiatric services at SCMJ, defendanioalov, but Solokalov denied the grievande. at 4.
Plaintiff alleges that defendarf&der, Massa, Andris, and Steed also reviewed and denied the

grievance.ld.

For the limited purposes of 8 1915A screening, the court finds that plaintiff's “safety| suit”

allegations suffice to state a cognizable Eightiendment claim against Sacramento County jand

defendant Jones. A local government entity fperson” subject to lility under 42 U.S.C.

8 1983 where the entity’s official policy or custom causes a constitutionadaeriionell v.
Dep’t of Social Servs436 U.S. 658, 690 (1978); howevecity or county may not be held
vicariously liable for the uncotitutional acts of its employeesder the theory of respondeat
superior,see Board of Cty. Comm’rs. of Bryan Cty. v. Brob2( U.S. 397, 403 (199 onell,
436 U.S. at 691. To impose municipal liability under § 1983 for a violation of constitutional
rights, a plaintiff must show: (Ihat the plaintiff possessed a congtonal right of which he or
she was deprived; (2) that theinicipality had a policy (or delibately failed to have a necessary
policy); (3) that this policy (or absence oflipg) amounts to deliberate indifference to the
plaintiff's constitutional rights; and (4) that the policy (or absence thereof) is the moving force
behind the constitutional violatiorGibson v. County of Washa#290 F.3d 1175, 1193-95 (9th
Cir. 2002);Plumeau v. School Dist. #40 County of YamhBO F.3d 432, 438 (9th Cir. 1997).
Plaintiff has adequately plead#tht the county, through its sifedefendant Jones, operated
SCMJ under a policy of placing suicidal inmatesarety suits and that the policy caused jall
staff to place him in a safety suit, which was Bb@éeately indifferent respoesto his suicidality.

Plaintiff has not stated cognizable Eighth Amendmteciaim against defendants

Solokalov, Rider, Massa, Andriand Steed regarding the “safetyt’spolicy. It is currently an
4
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open question in the Ninth Circuit whether apegds reviewer who leas of a constitutional
violation through the appesaprocess and fails totervene is personally involved in the violatig
such that he or she may hégected to liability under 8 1983Nicholson v. FinandeMNo. CV
12-9993-FMO (JEM), 2014 U.S. Dist. LEXER716, at *21-22 (C.D. Cal. Feb. 11, 201@ygue
v. Ighinosa No. 1:07-cv-01577-GMS, 2012 U.S. DIEEXIS 23150, at *22-26 (E.D. Cal. Feb.
23, 2012). Some courts have conlgd that an appeals reviewray be liable if the reviewer
had the authority and pprtunity to prevent or curtail ghiolation but failed to do sd-errera v.
Hall, No. 1:08-cv-01882-LJO-SKO PC, 2010 U.S. DIFEXIS 70611, at *13 (E.D. Cal. July 14
2010). The court will assume, forrsening purposes that defend&olokalov, as the director o
psychiatric services at the jailad the authority to decline to enforce the safety suit policy.
However, plaintiff states thde did not present his grievanabout the policy until “after the

fact”; that is, when he was no longer in the sageit and thus Solokalp Rider, Massa, Andris,

and Steed had no opportunity to prevent or duha alleged Eighth Amendment violation. EQ

No. 36 at 3. Additionally, plaiiff has not alleged that thesefendants had the authority to
refuse to enforce the safety suit policy. Acaoglly, for screening purposeplaintiff's “safety
suit” claim may proceed against defendants Sacram@ounty and Sheriff Scott Jones, but wi

be dismissed as to defendants SolokaRider, Massa, Andris, and Steed.

Claim 2: No Yard Access. Plaintiff allegi¢hat, when he was housed at SCMJ, he wa
classified as a “T-Sep” inmated. at 4. He claims that he was never provided any outside y
recreation during the nearly-twoams he spent at the jail, becatise county failed to promulga
a policy providing outside time for T-Sep inmaté&daintiff asserts this claim against Sacrame
County, Sheriff Jones, Dr. Solokalov, and varigailsstaff (Rider, Massa, Andris, Pattison, ang
Steed), because all of theadividuals “were responsibler the care of DushaneId.

For the limited purpose of screening, the céiads that plaintiff has stated a cognizabl
Eighth Amendment claim against defendé®dsramento County and Scott Jones, as
policymakers for the jail, regardintbe denial of yard eation. Plaintiff has failed to state fac
showing the personal involvement of any othdeddant in this alleged constitutional violatior

and the claim will accordingly be dismissed as against all other defendants.
5
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Claim 3: Limited Out-of-Cell Time. Plairtialleges that, as a T-Sep inmate, he was

allowed only 3 hours out of his cell each week punst@jail policy in éfect from July 2012 to
February 20141d. at 5. Due to the limited time, plaifi could exercise only 90 minutes each
week if he chose to shave and showdr. The policy changed in February 2014 to allow 30
minutes per day out of cell, but plaintiff still healchoose whether to use the time to shower
shave or exercise. Plaintiff presented a griegaegarding the limited timaut of cell, but it was
denied by defendants Rider, Massa, Andris, Pattison, and*Reed.
For the limited purpose of screening the complaire court finds that plaintiff has statg
a cognizable claim against defendants Sacran@otmty and Scott Jones with regard to his
allegations that inadequate exercise time gvasided during his incaecation at the jail.
Plaintiff has not stated a cognizable claim against any othematefe While plaintiff alleges
that defendants Rider, Massa, Andris, Pattison, and Reed denied his grievance on the iss
not alleged that these jail staffers had the attthtwr change or refuse to enforce the policy.

Claim 4: Cell-Door Psychiatric Interviews. atitiff alleges that the jail operated under

policy or procedure to conduct @kychiatric interviews witinmates through their cell doors.

This forced him to reveal highly personal infation in front of many other inmates on many

and

d

e, he

a

occasions. His grievance regarding this allegethtion of his privacy was denied by defendgnts

Solokalov, Massa, Rider,mlris, Pattison, and Steed.

For the limited purpose of § 1915A screening, ¢burt finds that pintiff has stated a
cognizable claim against defendants Sacramento €aumat Scott Jones thattail’'s practice or
policy of conducting psychiatric interviewstims manner violates a constitutional privacy
interest. Plaintiff has not alleged facts shryvhat any other defielant was involved in
promulgating the policy or could have intervenedetfmrm the policy or decline to enforce it.
Accordingly, Claim 4 will be disnsised as to all other defendants.

i

3 Plaintiff did not include diendant Reed in the captidiespite the court’'s admonition
that the complaint must list all defendantghe caption. ECF No. 31 at 3-4 (“Any amended
complaint shall list in the caption eachtbé defendants who are being sued.”).

6
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Claim 5: Punishment by Forfeiture of ExerciGene and Books. Plaintiff alleges that,

pursuant to a policy or custom, jail staff pudtplaintiff many time$y confiscating his books
and taking away his out-of-cedkercise time. When hadd to grieve the punishment,
defendants Rider, Massa, PattisAngdris, and Reed told him heuldn’'t. Plaintff alleges that
this policy or practice violatekis rights under the First and EiglAimendment. Plaintiff assert
this claim against all defendants.

For the limited purpose of screening, the céiads that plaintiffhas stated cognizable

claims under the First and Eighth Amendmentsiressg defendants Sacramento County and S¢

Jones with regard to the policy alleged. Ri#fihas additionally stted a cognizable First

Amendment claim against defendants Rider, MaBsttison, Andris, and Reed for refusing to
allow plaintiff to file a grievance challenging thelicy. Plaintiff has stated no facts showing t
involvement of defendant Solokalov with the pglor custom of taking away exercise time an
books as punishment, and the claim will therefmralismissed as against defendant Solokalo

Claim 6: No Bed Sheets. dtiff alleges that he wasever given sheets for his bed

during his near-two-year stint attlail pursuant to a jail-wide polic Plaintiff alleges that it is
“unhealthy to sleep without shektsut does not explain why. Prdiff does not allege that his
bed was unsanitary or that he was provided ingafft bedding for warmth. Plaintiff has failed
to state facts showing that thengi of bed sheets deprived hohthe minimal civilized measurg
of life’'s necessities, and thiss failed to state a cognizaldlghth Amendment claim with
regard to Claim 6 Rhodes v. Chapmad52 U.S. 337, 347 (1981)r(pon conditions may
constitutionally be restrictivand harsh but may not deprive the inmate of the minimal civiliz
measure of life’s necessities).

Claim 7: No Inmate-to-Inmate Corresponden Plaintiff alleges that SCMJ operates

under a policy that disallows all inmate-to-inmaorrespondence. Fthe limited purpose of
screening, the court finds that plaintiff hetated a cognizable claim against defendants
Sacramento County and Sheriff Scott Jonesttieapolicy of disallowing all inmate-to-inmate
correspondence violatése First Amendment.

i
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Plaintiff alleges that defendes Massa, Rider, Pattisonnéris, and Steed denied his

grievance of the mail policy. Because the complacks any allegation that these defendants

had the authority to alter the poy, plaintiff has failed to state cognizable claim against them
based on their involvement in reviewing his grievance.

Claim 8: No Grievance-Filing on Balf of Others. Plaintiff keges that he raised sever

complaints concerning the treant of his fellow inmates, but was ordered by two John Doe

staffers to stop speaking out for them. Basedhese allegations, plaintiff asserts a First

>4

al

jail

Amendment claim against all defendants. Howgphkaintiff has included no allegations showing

the involvement of any named defendant i ¢bnduct alleged. Nor has plaintiff alleged a
policy in effect at the jail such that liabiligould be imposed against defendants Sacramento
County and Sheriff Scott Jones. Further,ube of “John Doe” to identify a defendant is not

favored in the Ninth CircuitGillespie v. Civiletti 629 F.2d 637, 642 (9th Cir. 1980). Howeve

the court recognizes that situi@ats may arise where the identitialleged defendants cannot be

known prior to the filing of a complaint. Accongly, should plaintiff leam the identity of these
staff members during discovery, @y move to amend his complaint to include them in this
action at a later date.

Il. Plaintiff's Motion for an Or der Granting Library Access

Plaintiff has filed a motion seeking a courtler compelling staff at his current institutig
of incarceration (Northern Nevadaorrectional Center) to allohim physical access to the law
library. ECF No. 30. According talaintiff, that institution allavs physical access only with a
court order and otherwise prois a paging system through whiomates can request library

materials from untrained inmate law clerks.

=

174

n

Rather than seeking some early remedy fdaefendants for a wrong alleged in this action,

plaintiff’'s motion seeks an ordeompelling a non-party to talecourse of action plaintiff
believes will be necessary for his litigation of tbése. This request is thus not for a prelimin;
injunction in the traditional sense, but is more correctly viewed as a téguas interlocutory
1
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order that this court is #hwrized to issue under the All Writs Act, 28 U.S.C. § 165ée,
generally, Fitzpatrick v. California CityNo. 1:96-CV-5411 AWI SMS, 2014 U.S. Dist. LEXIS
67950, at *15-16 (E.D. Cal. May 16, 2014).

The All Writs Act gives federal courts the authority to issue “all writs necessary or
appropriate in aid of their resgae jurisdictions and agreeablettee usages and principles of
law.” 28 U.S.C. 1651(a). Itis meant to aid toeirt in the exercisend preservation of its
jurisdiction. Plum Creek Lumber Company v. Hutté08 F.2d 1283, 1289 (9th Cir. 1979). T}
United States Supreme Court has authorizeditfe of the All Writs Act in appropriate
circumstances against persons who, “though noiggand the originaaction or engaged in
wrongdoing, are in a position taugtrate the implementation afcourt order or the proper
administration of justice.'United States v. New York Telephone, @384 U.S. 159, 174 (1977).

To obtain an order under the All Writs Act, ttezgjuested order must be “necessary.” 1
language requires that the relief requestetbtsavailable through sonadternative means.
Clinton v. Goldsmith526 U.S. 529, 537 (1999). Here, pldiritas not provided the court with
sufficient information from which the court can cbrde that the order he seeks is necessary.
motion does not provide reass why he cannot adequately litig#tes case at this stage by usit
the paging system currently in place. Nor dolemtiff provide any information regarding his
attempts to administratively clhenge the paging system and ohtphysical access tbe library.
Accordingly, the court will deny the motion for an order compelling physical law library acg
without prejudice. Plaintiff mafile a new motion seeking such an order and supported by t
required showing of necessity.

II. Order

1. ECF No. 33, labelled by pliiff as his “sixth amended complaint” shall be

disregarded. ECF No. 36, labelled bgiptiff as a “supplemental complaint” is
construed as plaintiff's sixth amended complaint and will serve as his currently-
operative pleading in this case.

2. Sacramento County Sheriff's Department is dismissed from this action.
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3.

6.

Plaintiff's claims that he wsadenied bed sheets (identifiasl Claim 6 herein) and th3
he was ordered by two John Doe jail stedffieot to speak up for other inmates
(identified as Claim 8 herein)@adismissed with leave to amend.

For the limited purpose of 8§ 1915A screeniplgintiff has stated cognizable claims
against Sacramento County and Scott Jon#sregard to jail policies or practices
governing: (1) “safety suits” (identified as Claim 1 heyge(2) outside recreation
(identified as Claim 2 herein); (3) out-of-tekercise (identified as Claim 3 herein)
(4) non-confidential psychiatric intervieviislentified as Claim 4 herein); (5)
confiscation of out-of-cell time and booés punishment (identified as Claim 5
herein); and (6) inmate-to-inmate copeadence (identified as Claim 7 herein).
Plaintiff has further stated a cognizable claim against defendants Rider, Massa,
Pattison, Andris, and Reed for refusing to allow plaintiff to file grievances to
challenge the policy of punishing inmatey taking their out-of-cell time and books
(identified as Claim 5 herein).

Plaintiff's claims againstiefendants Solokalov, RidéMassa, Andriss, Pattison,
Steed, and Reed are dismissed with the erception of plaintiff's claim that
defendants Rider, Massa, Pattison, Andris,Redd refused to allow plaintiff to file
grievances to challenge the policy of mimng inmates by taking their out-of-cell
time and books. Plaintiff may proceed on the cognizable claims identified abovg
or he may file an amended complaint atténgpto cure these othelaims. Plaintiff
is not obligated to amend the complaint.

With this order the Clerk of the Courtahprovide to plaintiff a blank summons, a

copy of the “supplemental” complaint filed March 2, 2015 (ECF No. 36), seven |

—

2 only

JSM-

285 form and instructions for service of process on Sacramento County, Scott Jpnes,

Rider, Massa, Andris, Pattison, and Re@dthin 30 days of service of this order
plaintiff may return the attached No& of Submission of Documents with the
completed summons, the completed USM-285 framd eight copies of the March

2015 compilaint (i.e. ECF No. 36). The cowill transmit them to the United States
10
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Marshal for service of pa@ss pursuant to Rule 4tbie Federal Rules of Civil
Procedure. Defendants Sacramento Ggustott Jones, Rider, Massa, Andris,
Pattison, and Reed will be required to respmnplaintiff's allegations within the
deadlines stated in Rule 12(a)(1) of thelémral Rules of Civil Procedure. In this
event, the court will construe plaintiff'sestion to proceed forthwith as consent to
order dismissing the defective claimdgntified above whout prejudice.

7. If plaintiff elects to file an amended compiaito cure the deficiencies noted in this
order, he shall do so within 30 daystleé date of service of this order.

8. Plaintiff's motion for an order granting libmaaccess (ECF No. 30) is denied witho

prejudice.

DATED: Aprl 27, 2015 W%ﬂm_\
'
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

11
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JASEN LYNN DUSHANE, No. 2:13-cv-2518 EFB P
Plaintiff,
V. NOTICE OF SUBMISSION OF
DOCUMENTS

SACRAMENTO COUNTYJAIL, et al.,

Defendants.

In accordance with the court’s ScreemiOrder, plaintiff hereby elects to:
(2) proceed only with the cognizatlems identified in that order against
defendants Sacramento County, Scott JonedrigrRider, Pattison, Reed, and Massa, and

submitsthe following documents:

1 completed summons form
7 completed forms USM-285
8 copies of the endorsed March 2, 2015 “supplemental” complajnt
OR
(2) __ delay serving any defendart les an amended complaint in accordamnce
with the court’s Screening Order.

Dated:

Plaintiff
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