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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | NATHAN LENARD, No. 2:13-cv-2548 KIM AC
12 Plaintiff,
13 V. ORDER
14 | THE SHERWIN-WILLIAMS
15 COMPANY,
16 Defendant.
17 . BACKGROUND
18 Plaintiff served defendant with a Demand fiespection of Premises and/or Things, as
19 | permitted by Fed. R. Civ. P. 34(a)(2). See EG@F N at 4-5. He sought permission to inspect,
20 | photograph and video tape thdienphysical premises of defdant’s location (exterior and
21 | interior), which is the facility @intiff managed before hgas fired. It is also the facility where
22 | plaintiff engaged in a “heated” verbal exchamgth his subordinate, which is what defendant
23 | says led to his being fired. Defendant refusepermit the inspection. Plaintiff’'s motion to
24 | compel the site inspectios now before the court.
25 . LEGAL STANDARDS
26 A. Legal Standards
27 The scope of discovery under Federal Rul€iofl Procedure 26(bis broad: “Parties
28 | may obtain discovery regarding angnprivileged matter that is relevant to any party's claim pr
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defense.” Fed. R. Civ. P. 26(b)(1). “Relevaribimation need not be admissible at trial if the
discovery appears reasonably cahted! to lead to the discovery admissible evidence.” 1d. A

the Supreme Court reiterated in Oppenleiffund, Inc. v. Sanders, 437 U.S. 340 (1978),

relevance “has been construed broadly to enesspny matter that bears on, or that reasong
could lead to other matter that could bear on, any issue that is or may be in the case.”

Oppenheimer, 437 U.S. at 351 (citing Hickma Taylor, 329 U.S. 495, 501 (1947)).

Pursuant to Rule 37(a), a party requesitirggpection of property may seek an order
compelling such inspection when the requestety gtails to respond that inspection will be
permitted — or fails to permit inspectioras requested under Rule 34.” Fed. R. Civ.

P. 37(a)(3)(B)(iv).

The party seeking to compel discovery tiasinitial burden of establishing that its
request satisfies the relevance requiremehRule 26(b)(1)._ Reece v. Basi, 2014 WL 256598
at *2 (E.D. Cal. 2014) (Claire, M.J.). Followingatirshowing (or if relevance is plain from the
face of the request), the parthavresists discovery then has the burden to show that discov¢
should not be allowed, and carries the “heavylenrof clarifying, explaining, and supporting i

objections.” _Blankenship v. HeaiSbrp., 519 F.2d 418, 429 (9th Cir. 1975).

lll. THE DISCOVERY REQUEST

PLAINTIFF'S DEMAND FOR INSPECTON OF PREMISES AND/OR THINGS

Location: 250 Dos Rios Street

SacramentdCA 95811
Date: December 9, 2014
Time: 6:00 a.m.

PLEASE TAKE NOTICE that PlaintifNATHAN LENARD demands an inspection of
the physical premises of DefendantHISHERWIN-WILLIAMS COMPANY located at 250
Dos Rios Street, Sacramento, California 9581dlugting the exterior of any building on the
property and the interior of the property maaeessible to Mr. Lenard during the course and
scope of his employment. This site inspativill be conducted on Tuesday, December 9, 20
beginning at 6:00 a.m.

During the site inspection Plaintiff intenttsphotograph and video tape all areas
described above.
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IV. ARGUMENTS
A. Relevance (Objections 2 and 6)

1. Plaintiffsargument

Plaintiff asserts that a site inspection is ref¢\a at least one issue, namely, why plain
raised his voice during the exctge with his subordinate thadd to plaintiff being fired.
Plaintiff asserts that he hadraise his voice in order to leard over thaoise of nearby
“shakers.” _See ECF No. 12 at 29 (email excharegereen counsel) & at 40 (plaintiff testifies
that he was yelling “loud over ¢hshakers,” “[w]e were close the shakers then”). Plaintiff
wants to video tape the premises so thatdreshow the jury hovoud the shakers were.

Plaintiff also asserts that the exchange toak@lin several different parts of the premis
He wants to be able to show the jury where treharge took place. He asserts that this will |
the jury to decide whether particular witnessadaoeally have overheard the exchange or nd
ECF No. 12 at 11. Plaintiff alssserts that plaintiff was the magea of the entire facility, and
“the entire premises is therefore relevanPtaintiff's claims.” ECF No. 12 at 10.

2. Defendant’'ssrqument

Defendant asserts that the only relevastie here is that plaintiff threatened his
subordinate by saying, among othanys, “Don’t be surprised if$how up at your house.” EC

No. 12 at 3. It argues that thmspection is not likely to lead tdmissible evidence, because tf

location is irrelevant to why plaiiff was fired. He was fired becs& he yelled at and threateng

a subordinate, while they were standing only 2 fae® apart, defendantysa It was the threat,
not the location, thagot plaintiff fired.

Defendant further asserts that the noisellecannot be re-created in an inspection

because plaintiff wrongly “assumes that there are the same number of shakers, that the same e

shakers are still in the facilityhat the shakers still make teame sound (i.e., that the sound h
not changed over time), etc.” ECF No. 12 at I Pefendant argues that it is “safe to assun
that the facility is differenbow than it was then, and so iiivmot show anything about sound

levels that might otherwise be relevant to vahgintiff was yelling. _1d., at 15 § 6. Defendant
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asserts that “[t]his information, of course, d¢ast be obtained through deposition testimony.”
Id., at 7.
3. Analysis
Plaintiff has met his burden of demonstngtrelevance. Defendant’s own assertions

make clear that it intends to shavtrial not just that plaintifinade a threatening remark, but t

the context in which the exchange occurred cbated to the threatening nature of his remark:

that plaintiff and his subordinateere standing just 2f&et apart; that platiff towered over the
subordinate; and that plaintiff was yall at the subordinate. Id., at 19-20.

Plaintiff is entitled to showhat the physical layout de premises explained why
plaintiff was standing so closand why he had to yell to be#rd over the shakers. Perhaps
more to the point, plaintiff is etled to present his cado the jury as he thinks best, within
reason. If he thinks it would be more effectivetfte jury to hear thehakers, and to see how
close the men were to them, rather than jesr bestimony about them, he should be permitte
present it that way. Of course feledant will be free to presenstanony that the shakers didn’
sound that way on the day of the exchange, aasdtgf will be free topresent testimony saying
that the shakers were that loudl@uder, leaving it tahe jury to decide for itself how to weigh
any conflicting evidence.

The jury may have one view of a “heatedtleange that took place in a small, crowde
space where plaintiff and his subardie could not help but stantbse together, and where the
could not help yelling because of the noise. Ting might have an altogether different view o
an exchange where plaintiff loomed over his sdbmate, yelling at him, in a roomy, otherwise
quiet space, where there would be no other exptanéor the crowding and yelling other than
create a threatening atmosphere.

In addition, plaintiff was the manager of theienfacility, not justof the one spot where
the heated exchange took place. One of defenddefénses is that itred plaintiff because he
did not do his job managing the facility propefyot because of race or retaliation — and so
gathering information about thetee facility appears relevant=inally, defendant’s counsel

describes the reason for plaintiff's terminatiorf\aelation of a workplace safety policy.” ECF
4
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No. 12 at 62 (email exchange). It seems thahspection of the workplace could be relevant
this issue.

B. Annoying,HarassingOppressiveetc. (Objections 1, 4 and 8)

Defendant argues that since the requestisiesigned to discovadmissible evidence, it

must be designed to annoy, harass, embarrasgssp@nd increase thestof litigation. As
discussed above, however, the mdon request is valid and cddkead to admissible evidence
Defendant further states that the regé@sinspection comes on top of other excessive
discovery requests — more than 350 requestgrimuction, and a Rule 30(b)(6) deposition wit
more than 80 topics, and 200 additiondliplicative” requests for production — making it undt

burdensome. However, these other discovery reésjaes not before the court. Plaintiff has ot

asked to compel plaintiff to permit an inspectaidrthe facility, and defendant has asked only to

deny or limit it. If defendant wds a protective order regardingetie other discovery requests,
can request one in a separate motion, or itcchal’e cross-moved for one here. It has not

pursued either course.

Defendant also asserts thati@ inspection would beisruptive to its business, especially

considering that the other people involved ingkehange, or witnesses to it, will be working
there. However, this is no longer an issuéy@h sides agree that threspection can take place
during non-business hours.

C. OverbreadtifiObjection3)

1. Defendant’'ssrqument

Defendant argues that the inspection reqisesterbroad, becaeagplaintiff's request
allows him to inspect parts of the facility having nothing to do with the exchange, and ever
‘rummage” through his former officehaough it has nothing to do with the case.

2. Plaintiffsargument

Plaintiff argues that Rule 34 does not litmig inspection to the exact spot where the
exchange occurred. In any event, areas otherttigaexact spot of the exchange are relevant
determining where other witnesseould have been, and whetki®ey could have overheard or

seen the exchange. Also, plafihpioints out that he wathe manager of the entire facility, not
5
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just the spot where the exchange occurred.
3. Analysis

Defendant does not meet his burden of establisoverbreadth. It t8s no case or rule
indicating that plaintiff is limitedo inspection of the precise loaati of the incident that led to
his firing, and no other place. As noted ahalefendant’s Affirmative Defenses include
assertions that plaintiff dinot do his job properly, and that he was dismissed for non-
discriminatory reasons. EONo. 6 (Answer) at 15 16 {1 12 15.

Plaintiff is entitled to make his case to jbhey however he wishesyithin reason. If he
thinks it is effective to show what the entwerkplace that he managed looks like, the court
knows of no reason he should be prevented floing so. Plaintiff is not an employee who
never left the mailroom, is suing a superviato also never left the mailroom, but is
nevertheless demanding access to the executive suite in discovery.

In addition, one of the non-discriminatogasons defendant may offer as contributing
plaintiff's firing or to its overall treatment of plaintiff, is & plaintiff took tle entire workforce
on a fishing trip, on a work day, leaving prne employee behind to mind the shop. See
Answer (ECF No. 6) 1 21. Plaintiff is entléo gather evidence on how big (or small) the
workplace is, as that might affect the jury’setenination of whether leaving just one employe
behind would legitimately cause an employer to wariire him. Of couse, plaintiff could hire
an architect as an expert to present the exactngiimes of the premises, but plaintiff is entitlec
conclude that it would be more effectivesttow a video or photographs of the facility.

D. Privacy Rights (Objection 5)

Defendant argues the photographing and video taping will violate the privacy rights
employees who do not want to plkeotographed or video taped.

This is not a live dispute, as plaintiff&h agreed not to photograph or videotape any
individual should a site inspeoh proceed,” and has also agreed that it may take place durir
non-business hours.

E. Protective Order (Objection 7)

Defendant objects that plaintiff wantsgmceed “without an@propriate protective
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order.” ECF No. 12 at 15. Defendants asks for (but has not filed a motion for) a protective
limiting any inspection to 10 minutésPlaintiff requested 30 minutés his papers, but at oral
argument, plaintiff's counsel indicated that 30hates is the length hbought inspection would
likely take, based on his past expace. Plaintiff argues, howevehat he cannot predict with
confidence how long inspection will take, sincéethelant has denied him photos or layouts of
facility. Thus, he now seems to be asking that no time limit be placed on the inspection.

The lack of a protective order is not a valigeation. It is the rgzonsibility of the party
resisting discovery, not the paggeking discovery, to seek a @active order. However, this
court is free to issue an appropeigrotective order here, if it grthe motion in part and denis
it in part. Fed. R. Civ. P. 37(a)(5)(C). Thauct agrees that some time limitation is warranted
since plaintiff seeks to inspect an active basspremises. The inspection will therefore be
limited to one hour, based upon the representatbpkintiff’'s counsel of the time it normally
takes him to conduct such an inspection, asduhfamiliarity with tle facility at issue.

V. ATTORNEY'S FEES

Plaintiff asks the court to order defend&otpay Plaintiff the reasonable expenses,
including attorneys’ fees, incurred by himbringing this motion.” ECF No. 12 at 18.
Defendant has not respaded to this request.

Federal Rule of Civil Procedure 37(a)(5pyides that if the court grants a motion to
compel discovery, it “must” order the non-migiparty to pay the moving party's “reasonable
expenses incurred in making the motion.” Fed. R. Civ. P. 37(a)(5)(A). However, the Rule
recognizes a number of exceptions, such aseva@notion to compel “is granted in part and
denied in part, the court . may, after giving an opportunity tee heard, apportion the reasona
expenses for the motion.” Fed. R. Civ. P. 37(a)(5)(C). Accordingly, the determination of t

propriety of awarding attorneys’ fees is withire discretion of the court. The Local Rules are

not explicit with regard to when a motion famn award of fees under Rule 37 must be brought.

The court cannot rule on plaiff's request for fees at thteme, as plaintiff has not

1 At oral argument, defendaasked for a 15 minute limit.
7

2 orde

the

D
wn

ble




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

provided any information about how much it seekfees, the hours worked in bringing and
arguing the motion to compel, theunty rate at which he seekses, or any other information
that would enable the court to rule. The partiall therefore be granted an opportunity to brig
the attorney’s fee matter.

Without ruling on the request,dltourt notes that all of tBndant’s objections to the

discovery request are overruled, except for twost, defendant objected that the inspection

could violate the privacy rights of persons wiwnot wish to be photographed or video taped.

ECF No. 12 at 15 § 5. Second, defendant objectddhb inspection request stated no end tir
and could disrupt defendant’s business operati®@F No. 12 at 15 & 16 11 6 & 8. Prior to
filing his motion to compel, plaiift specifically offered to reviséis inspection demand to allay
those concerns. See ECF No. 12 at 73 (notinghleainspection was scheduled to occur at 6:
a.m., one-half hour before business hours; offeiondo the inspection en earlier; and offering
to revise the inspection demand to specificallye that no persons would be photographed o
video taped). Accordingly, the court is inclinedaward plaintiff fees, but will defer a decision
until hearing from both parties.
VI. CONCLUSION

The request for an inspection seeks relewrd@ntmation that may lead to admissible
evidence. Defendant’s objections are all OVERRULED, except to the degree they seek a
limit on the requested inspection.

Accordingly, for the reasons statabove, IT IS HEREBY ORDERED that:

1. Plaintiff's motion to compel (ECF N@1), is GRANTED in part, to the degree i
seeks an inspection of the entire facility at é&sswt limited to the locatigs) where the exchang
between plaintiff and hisubordinate took place.

2. Plaintiff's motion to compel (ECF N@1), is DENIED in part, but only to the
degree it seeks to awbany time limitation.

3. Pursuant to Fed. R. Civ. P. 37(a)(5)({@% court orders that the requested site

inspection shall take pta no later than two weeks from theedaf this order, during a one-houy

block of time before the facility opens for nornbaisiness, or at such other time as the parties
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may agreé.

4. Plaintiff shall have seven days frone tthate of this order to file a declaration
together with a letter brief in support of its reguir expenses. The letter brief is not to exce
two pages. Within seven days thereafter, defeinaay file a reply letter brief, not to exceed t

pages. The request for expenses will thereafter stand submitted.

DATED: February 25, 2015 , -~
Mn———m
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE

2 Defendant requested in its papers andaltamgument that plaiiff be ordered not to
‘rummage” through files or computers. Plaintifish@quested only an inspection, not a searg
a document production, so this order does ntitaize plaintiff to access defendant’s files.
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