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1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely tanvolve production of
confidential, proprietary, or prate information for which speciptotection from public disclosur
and from use for any purpose other than proseguhiis litigation may be warranted. According|
the parties hereby stipulate todapetition the court to enter the following Stipulated Protective
Order. The parties acknowledge that this @uttees not confer blanket protections on all
disclosures or responses to @igery and that the prettion it affords from public disclosure and
use extends only to the limited information or itetimst are entitled to edidential treatment unde
the applicable legal principleShe parties further acknowledge,ses forth in Section 12.3, beloy
that this Stipulated Protectiv@rder does not entitle them ttefconfidential information under
seal; Civil Local Rule 141 sets forth the proceduthat must be followed and the standards tha
will be applied when a party seeks permission from the court to file material under seal.

2. DEFINITIONS

21 Challenging Party: a Party or NBarty that challengethe designation of

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Items:information (regardless of how it is

generated, stored or maintained}amgible things that qualify f@rotection under Federal Rule
Civil Procedure 26(c).

2.3 Counsel (without qualifier): Outside@nsel of Record and House Counsel (as

well as their support staff).

24 Designating Party: a Pady Non-Party that designategormation or items that it

produces in disclosures or in respes to discovery as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Material:| @ems or information, regardless of the

medium or manner in which it is generated, exipior maintained (including, among other things
testimony, transcripts, and tangglihings), that are producedgenerated in disclosures or
responses to discovery in this matter.
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2.6 Expert: a person with spatized knowledge or experiea in a matter pertinent to
the litigation who has been retained by a Party aratsisel to serve as awrpert witness or as a
consultant in this action.

2.7 House Counsel: attorneys who are eyges of a party tthis action. House

Counsel does not include Outside Counsdtetord or any other outside counsel.
2.8 Non-Party: any natural person, partngrsborporation, associah, or other legal
entity not named as a Party to this action.

2.9  Outside Counsel of Recordttorneys who areot employees of a party to this

action but are retained to represent or advise & fathis action and hawagppeared in this action

on behalf of that party or are affiliated with a law firm which has appeared on behalf of that
2.10 _Party: any party to this action, including all of ifscers, directors, employees,

consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.11 Producing Party: a Party or Non-Panigt produces Disclosure or Discovery

Material in this action.

2.12 Professional Vendors: persons or entthies provide litigation support services

(e.g., photocopying, videotaping, traatshg, preparing exhibits @emonstrations, and organizin
storing, or retrieving data iany form or medium) and theamployees and subcontractors.

2.13 Protected Material: any DisclosureDiscovery Material tht is designated as

“CONFIDENTIAL.”

2.14 Receiving Party: a Party that receiesclosure or Discovery Material from a

Producing Party.

3. SCOPE
The protections conferred byisiStipulation and Order coveaot only Protected Material
(as defined above), but also (hyanformation copied oextracted from Protéed Material; (2) all

copies, excerpts, summaries, or compilatiohBrotected Materiabnd (3) any testimony,
conversations, or presentations by Parties or @aiinsel that might reaéProtected Material.
However, the protections conferred by thigp&ation and Order do not cover the following

information: (a) any information that is ingtpublic domain at the tienof disclosure to a
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Receiving Party or becomes part of the public doraéter its disclosure to a Receiving Party as a

result of publication not involving violation of this Order, inading becoming part of the public

record through trial or otherwise; and (b) anfprmation known to the Receng Party prior to the

disclosure or obtained by the Receiving Party after the disclosure from a source who obtained the

information lawfully and under no obligation obnfidentiality to the Dgignating Party. Any use
of Protected Materiadt trial shall be governed bysaparate agreement or order.
4, DURATION

Even after final disposition of this litigatiothe confidentiality obligaons imposed by thig
Order shall remain in effect until a Designatingti?Pagrees otherwise iariting or a court order
otherwise directs. Final dispositishall be deemed to be the late(Dbf dismissal of all claims an
defenses in this action, with or without prejudice; and (2) final jueddrherein after the
completion and exhaustion of all appeals, relngatiremands, trials, or reviews of this action,
including the time limits for filing any motions applications for extensioof time pursuant to
applicable law.

S. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in Designating Material for Protection. Each Rarty

or Non-Party that designates infeation or items for protection undiis Order must take care t
limit any such designation to spacimaterial that qualifies undéne appropriate standards. The
Designating Party must designate ootection only those parts ofaterial, documents, items, of
oral or written communicationsdhqualify — so that other pootis of the material, documents,

items, or communications for which protectioma warranted are not swept unjustifiably withi

the ambit of this Order.

Mass, indiscriminate, or roufired designations are prohildteDesignations that are shown

to be clearly unjustified or th&iave been made for an inoper purpose (e.g., to unnecessarily

encumber or retard the case development process or to impose unnecessary expenses and burd

on other parties) expose tbesignating Party to sanctions.
1
1
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If it comes to a Designating Party’s attentioattmformation or items that it designated f
protection do not qualify for protection, thatddgnating Party must prgotly notify all other
Parties that it is withdrawg the mistaken designation.

5.2 Manner and Timing of Designations. Excapbtherwise provided in this Order

(see, e.g., second paragraph of section 5.2(a) below), or as otherwise stipulated or ordered
Disclosure or Discoverilaterial that qualifiegor protection under this Order must be clearly s
designated before the matermdisclosed or produced.
Designation in conformity ih this Order requires:

€) for information in documentary form (e.g., paper or electronic documen
but excluding transcripts of depositions or othetipal or trial proceedings), that the Producing
Party affix the legend “CONFIDENTIAL” to each patget contains proteetl material. If only a
portion or portions of the material on a pagelifjea for protection, the Producing Party also my

clearly identify the protected portion(s) (e.g.,rbgking appropriate markings in the margins).

A Party or Non-Party that makeriginal documents or materials available for inspection

need not designate them for protection until afierinspecting Party has indicated which mate
it would like copied and produced. During thepection and before the designation, all of the
material made available for inspection shalbdeemed “CONFIDENTIAL.” After the inspecting
Party has identified the documsrit wants copied and produced, the Producing Party must
determine which documents, or portions thergaglify for protection uder this Order. Then,
before producing the specified documents,Rhaducing Party must affix the “CONFIDENTIAL’
legend to each page that contditstected Material. Ibnly a portion or portions of the material
a page qualifies for protection, the Producingyaldo must clearly identify the protected
portion(s) (e.g., by making appropriatearkings in the margins).

(b) for testimony given in deposition orather pretrial or trial proceedings, th
the Designating Party identify on the record, betbeeclose of the depitien, hearing, or other
proceeding, all protected testimony.

(©) for information produced in some form other than documentary and for

other tangible items, that thed@lucing Party affix in a prominéplace on the exterior of the
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container or containera which the information or item istored the legend “CONFIDENTIAL.”
If only a portion or portions dhe information or item warrampirotection, the Producing Party, tg
the extent practicable, shall identify the protected portion(s).

5.3 Inadvertent Failures to Designate. Ifélgncorrected, an inadvertent failure to

designate qualified informatiaor items does not, standing alomgive the Designating Party’s
right to secure protection undghis Order for such material. Upon timely correction of a
designation, the Receiving Party must make reasoe#foies to assure that the material is treat]
in accordance with the provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party obh-Party may challenge a designation of

confidentiality at any time. Unless a prompt challenge to a Designating Party’s confidentiality

designation is necessary to avoid foreseeahblastantial unfairness, unnecessary economic
burdens, or a significant disrupti or delay of the litigation, a Rg does not waive its right to
challenge a confidentiality degiation by electing not to mouatchallenge promptly after the
original designatn is disclosed.

6.2 Meet and Confer. The Challenging Pattgll initiate the digute resolution proceg

by providing written notice of each designation itlgllenging and describing the basis for eag
challenge. To avoid ambiguity as to whether alleinge has been made, the written notice mug
recite that the challenge to corditiality is being made in accordance with this specific paragt
of the Protective Order. The pag shall attempt to resolve eadallenge in good faith and mus
begin the process by conferring directly (in vaicevoice dialogue; other forms of communicati
are not sufficient) within 14 days of the datesefvice of notice. lgonferring, the Challenging
Party must explain the basis it belief that the confidenti&y designation was not proper and
must give the Designating Party an opportunityetoew the designated maiti, to reconsider the

circumstances, and, if no change in designatiaffésed, to explain the basis for the chosen

designation. A Challenging Party may proceed tantyd stage of the challenge process only ifii

has engaged in this meet and confer procesisdi establishes thdte Designating Party is

unwilling to participate in the meet andnfer process in a timely manner.
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6.3  Judicial Intervention. If the Parties cannot resolve dectgd without court

intervention, the Designating Party shall filedaserve a motion to retaconfidentiality under
Civil Local Rule 141.1 (and in cortipnce with Civil Local Rule 141if applicable)within 21 days
of the initial notice of challenge or within 14 dayfsthe parties agreeing that the meet and con
process will not resolve their giste, whichever is earlier. Easbich motion must be accompani
by a competent declaration affirming that thevar@t has complied with the meet and confer
requirements imposed in the preceding paragraplur&dy the DesignatinBarty to make such &
motion including the required declaration witl21 days (or 14 day#,applicable) shall
automatically waive the confidentiality desaiion for each challenged designation. In addition
the Challenging Party may file a motion challenging a confidentiality designation at any timg
there is good cause for doing sw;luding a challenge to the dgsation of a depatson transcript
or any portions thereof. Any rtion brought pursuant to this preien must be accompanied by :
competent declaration affirming that the movant has complied with the meet and confer
requirements imposed by the preceding paragraph.

The burden of persuasion in any such lemgle proceeding shall be on the Designating

Party. Frivolous challenges, and those madamamproper purpose (e.g., to harass or impose

er

S

unnecessary expenses and burdens on others)amay expose the Challenging Party to sanctipns.

Unless the Designating Party has waived theidentiality designation by failing to file a motion
to retain confidentiality as desbad above, all parties shall continue to afford the material in
guestion the level of protection to which itestitted under the Produciiarty’s designation until
the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1 Basic Principles. A Receiving Party may Bsetected Material that is disclosed

produced by another Party or &yNon-Party in connection withis case only for prosecuting,

defending, or attempting to setthas litigation. Such Protected Maial may be disclosed only to
the categories of persons and urtterconditions described in tHrder. When the litigation has
been terminated, a Receiving Party must complly the provisions of section 13 below (FINAL

DISPOSITION).
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Protected Material must be stored and manetd by a Receiving Party at a location and|i

a secure manner that ensures that access isditoithe persons authped under this Order.

7.2 Disclosure of “CONFIDENTIAL” Information or Items. Unless otherwise orde

by the court or permitted in writing by the Dgsating Party, a Receiving Party may disclose at
information or item designated “CONFIDENTIAL” only to:

(@) the Receiving Party’s Outside CounsieRecord in this action, as well as
employees of said Outside Counsel of Recondltom it is reasonably necessary to disclose th
information for this litigation and who havegsed the “Acknowledgmer@nd Agreement to Be
Bound” that is attached hereto as Exhibit A;

(b) the officers, directors, and empekes (including House Counsel) of the
Receiving Party to whom disclosure is reasonablyessary for this litigation and who have sigj
the “Acknowledgment and Agreamt to Be Bound” (Exhibit A);

(©) Experts (as defined in this Order)tbé Receiving Party to whom disclosu
is reasonably necessary for this litigateomd who have signed the “Acknowledgment and
Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, pred@nal jury or trial consultants, mock
jurors, and Professional Vendors to whom disclogireasonably necessdoy this litigation and
who have signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

0] duringtheir depositionswitnesses in the action to whom disclosure is
reasonably necessary and who have signettittenowledgment and Agreement to Be Bound”
(Exhibit A), unless otherwise agrebyg the Designating Party ordered by the court. Pages of
transcribed deposition testimony or exhibits to deémrs that reveal Protected Material must b
separately bound by the court reporter and mayeadatisclosed to anyone except as permitted
under this Stipulated Protective Order.

(9) the author or recipient of a douent containing the information or a
custodian or other person who otherwise possessed or knew the information.

I
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8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTHER

LITIGATION

If a Party is served with a subpoena or a totder issued in othditigation that compels
disclosure of any information or items desigdatethis action as “CONFIDENTIAL,” that Party
must:

(@) promptly notify in writing the Deghating Party. Suchotification shall
include a copy of the subpae or court order;

(b) promptly notify in writing the paytwho caused the subpoena or order to
issue in the other litigation thabme or all of the material eered by the subpoena or order is
subject to this Protective Ord&uch notification sHhinclude a copy of thistipulated Protective
Order; and

(©) cooperate with respect to all readalegrocedures sought to be pursued
the Designating Party whose PrdeztMaterial may be affected.

If the Designating Party timely seeks a protextivder, the Party sezd with the subpoeng
or court order shall not produce any inforroatdesignated in this action as “CONFIDENTIAL”
before a determination by the court from whilcl subpoena or order issued, unless the Party
obtained the Designating Padypermission. The DesignatingrBashall bear the burden and
expense of seeking protectiontirat court of its confidentiahaterial — and nothing in these
provisions should be construed as authorizingnmouraging a Receiving Party in this action to
disobey a lawful directe from another court.

9. A NON-PARTY'S PROTECTEIMATERIAL SOUGHT TO BE PRODUCED IN THIS

LITIGATION
(@) The terms of this Order are applble to information produced by a Non-
Party in this action and dggiated as “CONFIDENTIAL.” Sucimformation produced by Non-
Parties in connection with this litigation is peoted by the remedies and relief provided by this
Order. Nothing in these provisions should be troresl as prohibiting a Non-Party from seeking
additional protections.

I
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(b) In the event that a Pwiis required, by a valid discovery request, to prodt
a Non-Party’s confidential information in its pession, and the Party is subject to an agreemg
with the Non-Party not to produce the Non-Party’s confidential indtion, then the Party shall:

(1) promptly notify in writing the Rguesting Party and the Non-Party th

some or all of the information requested is subjee confidentiality aggement with a Non-Party;

(2) promptly provide the Non-Party with a copy of the Stipulated
Protective Order in this litigation, the relevaligcovery request(s), and a reasonably specific
description of the infonation requested; and

(3) make the information requestadailable for inspection by the Non-
Party.

(©) If the Non-Party fails to object seek a protective order from this court
within 14 days of receiving the notice and aopanying information, the Receiving Party may
produce the Non-Party’s confidential informatiospensive to the discowerequest. If the Non-
Party timely seeks a protective order, the RengiRarty shall not produ@ay information in its
possession or control that is subject to the confidentiality agreement with the Non-Party bef
determination by the court. Absent a court otdehe contrary, the Non-Party shall bear the
burden and expense of seeking protecticthis court of itsProtected Material.

10. UNAUTHORIZEDDISCLOSUREOF PROTECTED MATERIAL

If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protected
Material to any person or in any circumstanceawhorized under thiStipulated Protective
Order, the Receiving Party must immediatelyn@ijfy in writing the Designating Party of the
unauthorized disclosures, (b) usehest efforts to retrieve all unthorized copies of the Protecte

Material, (c) inform the person or persons to whamauthorized disclosures were made of all t

terms of this Order, and (d) request such@e@ persons to execute the “Acknowledgment and

Agreement to Be Bound” that édtached hereto as Exhibit A.
7
7
7
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11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED

MATERIAL

When a Producing Party gives notice to Reiogi Parties that certain inadvertently
produced material is subjectacclaim of privilege or other ptection, the obligtions of the
Receiving Parties are those set forth in Federdd BUCivil Procedure 26(b)(5)(B). This provisiq
is not intended to modify whatever procedureyrha established in an e-discovery order that
provides for production without prigrivilege review. Pursuamd Federal Rule of Evidence
502(d) and (e), insofar as the parties reachgarement on the effect of disclosure of a
communication or information covered by the atey4tlient privilege or work product protection
the parties may incorporate their agreemethénstipulated protective order submitted to the
court.

12. MISCELLANEOQUS

12.1 Right to Further Relief. Nothing in thdyder abridges the right of any person to

seek its modification by the court in the future.

12.2 _Right to Assert Other Objections. Bipslating to the entry of this Protective

Order no Party waives any rightotherwise would have to objetct disclosing or producing any

information or item on any ground not addressettis Stipulated Protective Order. Similarly, n
Party waives any right to object on any ground toings/idence of any of thmaterial covered by
this Protective Order.

12.3 Filing Protected Material. Without written permission from the Designating P4

or a court order securedaf appropriate notice to all interesteekrsons, a Party may not file in tf
public record in this action arBrotected Material. A Party thaéeks to file under seal any
Protected Material must comply with Civil Lddaule 141. Protected Material may only be filed
under seal pursuant to a court ardathorizing the sealing of tlspecific Protected Material at
issue. Pursuant to Civil LocRlule 141, a sealing order will isswnly upon a request establishin
that the Protected Material at igsis privileged, protectable asrade secret, or otherwise entitle
to protection under the law.

I
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13. FINAL DISPOSITION

Within 60 days after the final dispositiontbis action, as defirtein paragraph 4, each
Receiving Party must return all Protected Matdoahe Producing Party or destroy such mater,
As used in this subdivision, “all Protected Maa#rincludes all copies, abstracts, compilations,
summaries, and any other fornmaproducing or capturing any tife Protected Material. Whethe
the Protected Material is returned or degtd, the Receiving Party must submit a written
certification to the Producing Parfgnd, if not the same person otign to the Designating Party
by the 60 day deadline that (tlentifies (by category, where appropriate) all the Protected
Material that was returned or destroyed andaf2)ms that the Receiving Party has not retained
any copies, abstracts, compilatippammaries or any other formaproducing or gaturing any of
the Protected Material. Notwithsting this provision, Counsel aretiled to retain an archival
copy of all pleadings, motion papers, trial, depias, and hearing transcripts, legal memoranda
correspondence, deposition and trial exhibits, exeg@arts, attorney work product, and consult
and expert work product, even if such mater@ntain Protected Material. Any such archival
copies that contain or constitute Protected Mateeialain subject to this Protective Order as se
forth in Section 4 (DURATION).

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

DATED: May 13, 2015 OGLETREE, DEAKINS, NASH, SMOAK &
STEWART, P.C.

By: /s/Kevin D. Reese
Kevin D. Reese
Timothy L. Reed

Attorneys for Defendant
THE SHERWIN-WILLIAMS COMPANY

DATED: May 12, 2015 BOHM LAW GROUP

By: /s/Lawrance A. Bohm (as authorized on
05/12/2015)
Lawrance A. Bohm
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DATED: May 12, 2015 LAW OFFICE OF ERIK M. ROPER

By: /s/Erik M. Roper (as authorized on
05/12/2015)
Erik M. Roper

Attorneys for Plaintiff
NATHAN LENARD

PURSUANT TO STIPULATION, IT IS SO ORDERED.
DATED: May 15, 2015.

mr;..-— Mc_
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], desnle under penalty of perjury that | have read in its entirety and
understand the Stipulated Protecteler that was issued by theitéal States District Court for
the Eastern District of Califara on [date] in the case Bathan Lenard v. The Sherwin-Williams
Company, Case No. 2:13:CV-02548-KIJM-Ad agree to comply withnd to be bound by all the
terms of this Stipulated Protective Order &mnahderstand and acknowledge that failure to so
comply could expose me to sanctions and punisihiimehe nature of contempt. | solemnly
promise that | will not disclose in any manner arfgrmation or item that is subject to this
Stipulated Protective Order to any person or emtiyept in strict compince with the provisions
of this Order.

| further agree to submit to the jurisdictiohthe United States District Court for the
Eastern District of California fathe purpose of enforcing the tesrof this Stipulated Protective
Order, even if such enforcement proceediogsur after termination of this action.

| hereby appoint [print or type full name] of

[print or type full address and telephone n

as my California agent for service of processannection with this action or any proceedings

related to enforcement of thtipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature;

21109254.2
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