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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

KEVIN ALEXANDRO ARELLANO, No. 2:13-cv-2569 AC
Plaintiff,
V. ORDER

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

Plaintiff, a minor, seeks judial review of a final decisionf the Commissioner of Socia
Security (“Commissioner”) denying his applicat for Supplemental Security Income (“SSI”)
under Title XVI of the Social &urity Act (“the Act”), 42 U.S.C. 88 1381-1383f. The parties’
cross motions for summary judgment are pendifgr. the reasons discussed below, the court
will grant plaintiff's motion forsummary judgment to the degree it seeks a remand, and will
the Commissioner’s cross-motion for summary judgment.

|. PROCEDURAL BACKGROUND

Plaintiff's mother filed an applicatioon his behalf for SSI benefits on May 27, 2009,
alleging disability beginning on September 28, 2@bd,day plaintiff was baor. Administrative
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Record (“AR”) 23! Plaintiff's application was digmroved initially and on rehearing.

AR 97-100 (September 29, 2009) & 105-08 (Jap@®d, 2010). On April 20, 2012, a hearing
was held at Stockton, California, before adstirative law judge (“ALJ”) Timothy S. Snelling.
AR 42-86 (transcript of hearingPlaintiff was represented bypensel, and both plaintiff and hig
mother testified._Id. In a decision datedyMgb, 2012, the ALJ issued an unfavorable decisign,
finding plaintiff “not disabled” under Seon 1614(a)(3)(C) othe Act, 42 U.S.C.

§ 1382c(a)(3)(C). AR 20-41 (decision and exisib The ALJ made the following findings:

1. The claimant was born on September 28, 2004. Therefore, he
was a preschooler on May 27, 200% ttate application was filed,
and is currently a school-aghild (20 CRR 416.926a(g)(2)).

2. The claimant has not engaged in substantial gainful activity since
May 27, 2009, the application date (20 CFR 416.924(b) and
416.971et seq.).

3. The claimant has the following medically severe combination of
impairments: Language disorder not otherwise specified, learning
disorder not otherwise specified,rderline intelletual functioning,

and asthma (20 CFR 416.924(c)).

4. The claimant does not have an impairment or combination of
impairments that meets or medicaigquals the severity of one of
the listed impairments in 20 GFPart 404, Subpart P, Appendix 1
(20 CFR 416.924, 416.925 and 416.926).

There are no opinions or suggestionthe treatmentecords of any
medical condition or functional limit@ns that meet or medically
equal the criteria and sevigrof any listed impairment.

5. The claimant does not have an impairment or combination of
impairments that functionally equals the severity of the listings (20
CFR 416.924(d) and 416.9264a).

AR 26. The ALJ concluded:

6. The claimant has not been disabled, as defined by the Social
Security Act, since may 27, 2009, thiate the application was filed
(20 CFR 416.9254(a)).
Plaintiff requested review of the ALJ'sa@sion by the Appeals@incil (“Council”), but
the Council denied review on October 28, 2013, lggtihe ALJ's decision as the final decision

of the Commissioner of Soci8ecurity. AR 1-6 & 17-19.

! The Administrative Record &ectronically filed at ECF No. 12.
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Plaintiff filed this action on December 11, 201BCF No. 1; see 42 U.S.C. § 1383(c)(3).

Plaintiff was granted leave to proceed imfia pauperis and the pag consented to the
jurisdiction of the magitrate judge. ECF Nos. 3, 7% The Commissioner has filed the
Administrative Record, and e¢hparties have filed the pendicross-motions for summary
judgment. ECF Nos. 12, 13 & 16. Those motiaresnow fully briefed. ECF Nos. 13, 16 & 1

Plaintiff seeks reversal of the ALJ'dsion on four grounds: (1) the ALJ failed to
discuss statements made by plaintiff's spestication teacher, Ms. Christina Rusk, regardin
plaintiff's actual level of funtoning; (2) the ALJ failed to &culate specific and legitimate
reasons for not crediting examining doctor Kamss opinions; (3) the ALJ did not adequately
explain why he did not credihe Commissioner’s own consultingadors’ opinionghat plaintiff
had “marked” limitations in the domain Interaggiand Relating with Others; and (4) the ALJ ¢
not analyze the impact of plaintiff's bowel andnary difficulties infinding plaintiff had no
limitations in the domains Caring for Youlsand Health and IR®ysical Well-Being.

The Commissioner argues that: (1) the Akak not required to discuss Ms. Rusk’s

statements; (2) Dr. Kassam did not find that giiihad “marked limitations” in Interacting and

Relating to Others; (3) the ALJ permissibly fouhdt the non-examining consultants’ opinions

were not supported by the restthe evidence, amslibstantial evidence supported the ALJ’s

resolution of the evidence; and (4) the ALJ rationadtgrpreted the evidence to find that plainf

did not have marked limitations.
. FACTUAL BACKGROUND

Plaintiff was born on September 28, 2004, thegakleonset of disability date. AR 26
& 27. Accordingly, plaintiff was 4 years old, andpeschool” age child on the application da
See, 20 C.F.R. 8§ 416.926a(g)(2) (“Age group desmsp), (h)(2) (same)i)(2) (same), (j)(2)
(same); (k)(2) (same)l)(2) (same). Plaintiff was 7 yeargphnd a “school-age child,” at the
time of the April 20, 2012 admistrative hearing. AR 26.

lll. LEGAL STANDARDS
The Commissioner’s decisionaha claimant is not disadd will be upheld “if it is

supported by substantial evidence and if the Cmsioner applied the cact legal standards.”
3
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Howard ex rel. Wolff v. Barnhart, 341 F.3006, 1011 (9th Cir. 2003). “The findings of the

Secretary as to any fact, if supgsat by substantial evidence, shadl conclusive . . ..””_Andrews
v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995) (quoting 42 U.S.C. § 465(q)).
Substantial evidence is “more than arengcintilla,” but “may be less than a

preponderance.” Molina v. Astrue , 678& 1104, 1111 (9th Cir. 2012). “It means such

evidence as a reasonable mind might acceptexpuatke to support a conclusion.” Richardson
Perales, 402 U.S. 389, 401 (1971) (internal qumtatharks omitted). “While inferences from t
record can constitute substantial evidence, trdge ‘reasonably drawn from the record’ will

suffice.” Widmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cir. 2006) (citation omitted).

Although this court cannot suliiste its discretion for that dhe Commissioner, the cou

nonetheless must review the record as a whakeighing both the evidendbat supports and the

evidence that detracts from the [Commissionesiatusion.” _Desrosiers v. Secretary of HHS

846 F.2d 573, 576 (9th Cir.1988); Jones v. Heckler, 760 F.2d 993, 995 (9th Cir. 1985) (“T}

court must consider both eedce that supports aegidence that detracts from the ALJ's
conclusion; it may not affirm simply by isolag a specific quantum of supporting evidence.”)
“The ALJ is responsible for determinigedibility, resolvingconflicts in medical

testimony, and resolving ambiguities.” Edlund v. Massanari, 253 F.3d 1152, 1156 (9th

Cir. 2001). “Where the evidence is susceptiblentoe than one rational interpretation, one of

which supports the ALJ’s decision, the ALJ’'s comsaiun must be upheld.” Thomas v. Barnhat

278 F.3d 947, 954 (9th Cir. 2002). However, the tmay review only the reasons stated by
ALJ in his decision “and may not affirm the Alon a ground upon which ded not rely.” Orn

v. Astrue 495 F.3d 625, 630 (9th Cir. 2007); ConnetBarnhart, 340 F.3d 871, 874 (9th Cir.

2003) (“It was error for the district court &dfirm the ALJ's credillity decision based on

evidence that the ALJ did not discuss”).

% The right to judicial rexiw of determinations under Title XVI is provided by 42 U.S.C.

§ 1383(c)(3), which provides that “The firdgtermination of the Commissioner of Social
Security after a hearing underrpgraph (1) shall beubject to judicial reiew as provided in
section 405(g) of this title to the same ext@nthe Commissioner's final determinations unde
section 405 of this title.”
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The court will not reverse tteommissioner’s decision if is based on harmless error,
which exists only when it is “clear from the record that an ALJ’s error was ‘inconsequentia

ultimate nondisability determination.’Robbins v. SSA, 466 F.3d 880, 885 (9th Cir. 2006)

(quoting_Stout v. Comm’r, 454 F.3d 1050, 1055 (9th 2006)); see also Burch v. Barnhart, 4

F.3d 676, 679 (9th Cir. 2005).
IV. RELEVANT LAW — TITLE XVI
Supplemental Security Income (“SSI”) is dable under Title XVI of the Social Securit
Act (the “Act”) for every income-eligible inglidual who is “disabled.” 42 U.S.C. § 1381a;
Department of HHS v. Chater, 163 F.3d 1129, 1133 Q. 1998) (“The Social Security Act

directs the Commissioner of the Social Seculitininistration to prowde benefits to all
individuals who meet the eligibilitcriteria”). An indvidual under the age @, such as plaintif

here, is “disabled” if he eets two criteria, set forth at 42 U.S.C. § 1382c(a)(3)(C)(i):

First, he must have an impairmehét results in marked and severe
functional limitations. He satisfies this criterion if his impairment
matches one of those described in the Listing [Listing of
Impairments, 20 CFR Pt. 404, Subpart. P, App. 1]. Second, the
impairment must have lasted or can be expected to last for a
continuous period of at least 12 months

Merrill ex rel. Merrill v. Apfel, 224 F.3d.083, 1085 (9th Cir. 2000); see also, 20 CFR § 416.

(“Basic definition of disability for children”).“The claimant bears the burden of establishing

prima facie case of disability.” RobertsShalala, 66 F.3d 179, 182 (9th Cir. 1995) (citing

Drouin v. Sullivan, 966 F.2d 1255, 1257 (9th @#®92)), cert. denied, 517 U.S. 1122 (1996);

Smolen v. Chater, 80 F.3d 1273, 1289 (9th Cir. 1996).

The Commissioner has established a threesstgpential evaluation process for the AL

to follow when considering the disability application of a minor claimant. 20 C.F.R.

8 416.924(a); see, e.q., Rose v. Colvin, 20135416513, at *2 (E.D. Cal. 2013) (Drozd, M.J.

(applying the three-step sequential evaluation m®aea child disabilitgase); Augustine ex re|.

Ramirez v. Astrue, 536 F. Supp. 2d 1147, 1150 (C.Ih.2088) (same); Smith ex rel. Enge v.

Massanari, 139 F. Supp. 2d 1128, 1132 (C.D. Cal. 2001) (same).
1
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At Step One, the ALJ must determine whetie claimant ismegaged in “substantial
gainful activity.” 20 C.F.R. 8§ 416.924). If the claimant engag@ssubstantial gainful activity,
he is not disabled and his claim will be denied. Id. If the claimant is not engaged in subst
gainful activity, the ALJ goes to Step Two.

At Step Two, the ALJ determines whether the claimant has a “severe” medically

determinable impairment or combinationimipairments._ld. For a child, a medically

Antial

determinable impairment or combination of impaintsais not severe if it is a “slight abnormaljty

or a combination of slight abnoalities that causes no more thmmimal functional limitations
... 1d. 8§416.924(c). If the claimant’s impaimtés not severe, the child is not disabled, an
SSlis denied at this step. Id. 8 416.924(a), fchhe impairment is severe, the ALJ goesto S
Three.

At Step Three, the ALJ determines whetther claimant’s impairment meets, medically
equals, or functionally equals an impairmentha Listing of Impairments (the “Listing”), 20
C.F.R. 8 404, Subpart P, Appendix 1. If di@mant’s impairment meets or equals an
impairment in the Listing, and meets the duraiaequirement, disability is presumed and
benefits are awardedd. § 416.924(a), (d).

Step Three encompasses two analytical stépst, it must be determined whether the
claimant’s impairment meets or medically equalssting. Second, the impairment must also
satisfy all of the critea of the Listing. 20 C.F.R. § 416.925( The mere diagnosis of an
impairment in the Listing is insufficient, in &H, to sustain a findingf disability. 'Young v.

Sullivan, 911 F.2d 180, 183 (9th Cir. 1990); Key v. Heckler, 754 F.2d 1545, 1549 (9th Cir.

If the claimant does not meet or medicatyual a Listing, he may still be considered
disabled if an impairment results in limitatiaiat “functionally equal the listings.” 20 C.F.R.

8§ 416.926a(a). In determining whether the sewrepairment functionally equals the listings, t

ALJ must assess the claimantim€tioning in six “domains.” Té“domains” are broad areas of

functioning that are “intended to captutkead what a child can and cannot do.” Id.,
8 416.924a(b)(1). The six domains are: (1) acnggiand using information; (2) attending and

completing tasks; (3) interacting and relatmigh others; (4) movingbout and manipulating
6
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objects; (5) caring himself; ar{d) health and physical wellbgy. 20 C.F.R. § 416.926a(b)(1).
To “functionally equal” the listings, the impairmemust result in “marked” limitations in two
domains or an “extreme” limitation in one dam. 1d. § 416.926a(a), (d). In making this
assessment, the ALJ looks at “how appropriatefiectively, and independently” the claimant
preforms his activities “compared to the perfono@ of other childrenlfie claimant’s] age who
do not have impairments.”_Id. § 416.926a(b).

Plaintiff has a “marked” limitation in a donmaif his impairment “interferes seriously”
with his “ability to independently initiate, stain, or complete activities.” 20 C.F.R.
8 416.926a(e)(2)(i). The regulations also prewidat “marked” limitations means a limitation
that is “more than moderate” but “less than exte.” Id. Plaintiff has an “extreme” limitation i
a domain if his impairment “intenfes very seriously” with his “ability to independently initiate
sustain, or complete activities.” 20 C.F.R. $4P6a(e)(3)(i). The regulans also provide that
an “extreme” limitation also means a limitation tltmore than marked.” Id. However,
“extreme” limitation does not mean a “total lamkloss of ability to function.”_Id.

IV. THE DOMAINS AT ISSUE

The domains at issue here are: (1) Acquiring and Using Information (20 C.F.R.
8§ 416.926a(b)(1)(i)); (2) Attending and Coleiing Tasks (id., § 416.926a(b)(1)(ii));
(3) Interacting and Relating with Others (id485.926a(b)(1)(iii))(4) Caring for Yourself (id.,
§ 416.926a(b)(1)(v)); and Health and PlgsiwWell-Being (id., § 416.926a(b)(1)(vi)).

The ALJ carefully described the age-appraerfanctioning expected of a child in each
domain, AR 30-36, and the court will not repeat them here. The ALJ reviewed and descril
evidence in the record, and concluded that pfaimad: “no limitations” in the domain of Caring
for Yourself; and “less than marked limitatis” in the domains of Acquiring and Using
Information, Attending and Completing Tasks, hatting and Relating wit@thers, and Health
and Physical Well-Being. AR 30 36.

i
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V. THE ALJ’'s REVIEW OF THE RECORD

A. Dr. Kassam

The ALJ reviewed the medical record, tagnfirst to an October 22, 2007 pediatric
evaluation by Diamond Kassam, M.D., when plidi was 3 years old. AR 28; AR 291-93
(“Exhibit 1F” to the AR). In addressing isssicovered by the Acquiring and Using Information
domain, Dr. Kassam stated thpdaintiff had “problems expressy ideas and understanding things
because of limited vocabulary.” AR 293. Howe\@r. Kassam also stated that plaintiff's
“receptive language” was good, and that tiederstands all instructions.” Id.

In addressing issues covered by therbatgng with Others domain, Dr. Kassam
diagnosed plaintiff as having “severe behavior problems withragpeity and destructive and
disruptive behavior.”_ld. He fther stated that plaintiff was évy aggressive,” had “difficulty
sustaining emotional connections with other aleild” had “trouble keeping friends,” and that

“[iInteracting and relating witlothers is difficult.” _1d.

B. Dr. Apellanes.

The ALJ next considered the March 6, 2009 examination of A.B. Apellanes, M.D., when

plaintiff was 4 years old. AR 28; AR 299 (kibit 3F”). The form Dr. Apellanes completed
asked for a description of “thgatient’s limitations,” without sgcifying any of the domains.

AR 299. Dr. Apellanes’ response appears teecassues covered by the Acquiring and Using
Information domain, in that he séstthat plaintiff “has poor cognie ability.” Id. Dr. Apellaneg
also describes plaintiff as having “developmedtlhy” and “hyperactivity,ivith an “indefinite”

expected duration._Id.

C. Clinton Lukeroth, Ed. D.

The ALJ turned next to the May 23, 2009 gsylogical evaluation of Clinton Lukeroth,
Ed. D., conducted a few days before pléirtied his SSI claim. AR 28; AR 300-05
(“Exhibit 4F”). Dr. Lukeroth administered testo plaintiff “to obtain an assessment of his
developmental status.” AR 300.

In addressing issues covered by Aoguiring and Using Information domain, Dr.

Lukeroth found that these tests showed that pthirs functioning in thelower extreme range gf
8
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General Cognitive Ability (CGA).” AR 302. Spedtlly, plaintiff scored “in the deficient range
of functioning for verbal activite” Id. The Verbal score @fludes “the ability to follow
instructions . . . and vocabulary knowledgéd! However, plaintiff's “nonverbal cognitive
functioning could be as high asn@average.” On another assessment, plaintiff's assessment in
the “communication domain” was “within tlteficient range of functioning.” AR 303.
Dr. Lukeroth cautioned however, that becausenpff was so uncooperative during much of the
testing, “[t]he validity ofthe current assessment results is omkm” AR 301. Indeed, he stated
that “[i]t is possible that the current rétsuunderestimate his true abilities.” Id.
Nevertheless, Dr. Lukeroth concluded thighe current assessment results demonstrgte
that his [plaintiff's] abilities are in the deficierdnge on measures of verbal functioning.” Id. [He
also states that “[t]he current assessment seatdt consistent in demonstrating that Kevin’s
language skills are severely delayed.” AR 30#looking for an explanation of plaintiff's
assessment, Dr. Lukeroth opined that plaifititfes not evidence globdevelopmental delays,”
and that rather, “[i]t is morkkely that he has a languagdesability and possible learning
disabilities.” 1d. Dr. Lukeroth also opinedatiplaintiff's scoreSmay be compromised by
bilingualism.” Id. Dr. Lukeroth also found that plaintiff “evidenced a high level of inattentign,
impulsivity, . . . excessive physical activity .and emotional volatility.” AR 304. Dr. Lukeroth
concluded by stating that piiff’'s mother could benefifrom parentatraining. Id.

D. Carol Crawford, M.A.

The ALJ next considered the August 20, 2009 evaluation of Carol Crawford, M.A., &
speech and language pathologBR 28; AR 306-08 (“Exhibit 5F”) In the domain of Acquiring
and Using Information, Ms. Crawford found thpdaintiff had “modergely delayed language
skills.” AR 306. Specifically, she found thagpitiff had “a mild receptive language delay
[listening] and moderate expressive langudeglay,” and that overall, “[h]is language age
equivalent was equal to that of a 3 year, 2 mahd child.” AR 307. Ths, plaintiff's language
age was 1 year, 8 months belbig chronological age. Id.

E. John A. Chellsen, Ph. D.

The ALJ next considered the December 30, 24dluation of John A. Chellsen, Ph. DJ, a
9
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clinical and forensic psychagjist, when plaintiff was 7 years old. AR 29; AR 384-87
(“Exhibit 15F”). Dr. Chellsen conducted assessment of plaintiff's “cognitive functioning.”
AR 384. In the domain of Acquiring and Usinddrmation, Dr. Chellsefound that plaintiff
was “in the borderline range” for cognitive fuloming. AR 387. Specifically, he found that
plaintiff had “very low performance in the verliamprehension and working memory subtes
AC 387.

Dr. Chellsen also found thptaintiff was “above averagen some of the perceptual
reasoning subtests.” Plaintiff wapparently tested in English, and Dr. Chellsen opined that
“[tlesting in Spanish may allow Kevin to showttex performance in higerbal skills.” _Id.

F. Schoolecords

The ALJ next considered “[s]chool recofd&AR 29. He considered an October 21, 20
“Language, Speech and Hearing EvaluationQbgir Trujillo, M.A, CCC-SLP, a language,
speech and hearing specialist. AR 322-50 (“Exl&@B"). In the domain of Acquiring and Usin
Information, Ms. Trujillo’s report recommendi¢hat plaintiff receive “remedial speech and
language services,” as histfiguage impairment, in both Spamind English, adversely affects
educational performance.” AR 325.

The ALJ also considered plaintiff's “Inddualized EducatiofProgram” reports from
March 29, 2011, AR 363-78 (“Exhibit 13F”), @March 23, 2012, AR 39212 (“Exhibit 17F”).
Without addressing any individutihdings, the ALJ concluded th#te records showed “steady
improvement” since plaintiff's enroliment in spatprograms in October 2009. AR 29. In the
domain of Acquiring and Using Inforrian, the March 2011 IEP reports “tremendous
improvement” because plaintiff can “write hissti and last name on his own,” and can “copy
simply sentence from the board,” whereathatbeginning of the schbygear, “he could only
write the ‘K’ in the beginning of his name AR 365. The March 2012 IEP reports some
progress in math, but a “mild-moderate languiaggairment in comparison to his chronologice
age.” AR 396. The report also states thainiff’'s “oral language skills and listening
comprehension, his fluency with academic tasks, and ability to apply academic knowledge

within the very low range.” AR 410.
10
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In the domain of Attention and Completing Tasthe March 2011 IEP states that plaintiff
has “a difficult time completing ask.” AR 375. Instead of dog so, plaintiff “can play with
items in his desk, talk to his peers, and attempgetaut of his seat, all to avoid a task.” Id. Ir
general, plaintiff “displays signiéant off task behavior within multiple settings.” AR 367. The
March 2012 IEP states that the IEERmM continues to be “concedieabout plaintiff's “off-task
behaviors.” AR 393.

In the domain of Interacting with Othetee March 2011 IEP states that although plaintiff
is “a very sweet and affectionate little bojg “can become physically aggressive toward

children on the playground.” AR 365. The Ma2012 IEP, far from reporting improvement ¢

-

progress, reports even more diffities in this area. In addin to other disruptive behaviors

“that impede his learning and the learning dfess,” plaintiff still “displays physical aggressior
toward peers.” AR 396. He hits and pushesrahedents, and “has aggressive acts toward a
peer 3 out [of] 5 days a week.”_Id.

G. Childhood Disability Evaluation Form

Finally, the ALJ considered a SeptemB@r 2009 State “Childhood Disability Evaluation
Form,” completed when plaintifffas 5 years old, soon after he had applied for benefits. AR|29;
AR 309-15 (“Exhibit 6F”). The ALJ found that this was “a well-annotated and supported
assessment” by the reviewing doctors. ldapipears that the evatian form is signed by non-
examining (consulting) doctors, as the notediredao its conclusionsefer only to the earlier
examinations of the plaintiff by others. AR4. The evaluation concludes that plaintiff has
“marked” limitations in the domain Interactingttvand Relating with Others. AR 311. It finds
that plaintiff has “less than marked” limitatiomsthe domains Acquiring and Using Information
and Attending and Completing Tasks. AR 311finds that plaintiff has “no limitation” in the
domain Moving About and Manipulating Objects.” Id.

The doctors left blank all of the “limitatiofheptions for the domains Caring for Yourself
and Health and Physical Well-Being. AR1 & 312. For the Health domain however, the
doctors noted that “the claimant takes no medication.” AR 312.

I
11
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VI. THE ALJ's DECISION
At Step One, the ALJ found that plaintiffdhaot engaged in substantial gainful activity,
since May 27, 2009, the date plainaffplied for SSI benefits. AR 26.

At Step Two, the ALJ found that plaintiff §ers from the following severe impairments:

language disorder not otherwisgecified; learning disorder notherwise spefied; borderline
intellectual functioning; and asthma._Id.

At Step Three, the ALJ found that plaintfbes not have an impairment or combinatio
of impairments that meets or medically equalssnerity of one of the listed impairments in t
Listings. Id. He also found & plaintiff has no impairment or combination of impairments th
functionally equals the sevayriof the Listings. _Id.

Overall, the ALJ found thatlaintiff had “mental developent issues that cause some
limitation in functioning.” AR 28. However, he concluded that “while several doctors,
psychologists, and speech language pathologgsts noted languag@ee speech delay, none of
them have opined or suggested in their recoralsthtie claimant has marked limitation in any g
the six childhood functionalomains.” AR 3C. He found that “since being enrolled in specia
education programs and followed through annualdi#&uations, he has made progress in mc
areas.”_ld. The ALJ further concluded thihaugh plaintiff “does havéorderline 1Q,” with
appropriate “guidance and evaiioa by school staff, pathologiahd psychologists,” plaintiff “is

able to function satisfactorily despite his limitations.” AR 30.

A. Acquiring and Using Information

The ALJ acknowledged that plaintiff “hagen diagnosed as borderline intellectual
functioning with speech and language limitationsd &has some difficulty with impulse contrg
and inattention.” AR 31. However, the ALJ concluded that “claimant has less than marke
limitation” in this domain, apparently because tlaintiff “is able to respond to redirection

commands,” and “was pleasant and responsivalahdot display any anger or impulsivity” at

% As discussed above, however, the consultimgsicians did concludenat plaintiff had
“marked” limitations in the domain of Interacgirand Relating to Others. The ALJ later appe:
to acknowledge this, bugjects their conclusioms discussed below.

12
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the ALJ hearing._Id. The ALJ makes no expresgeefze to any of the ewdhce in the record inf
his conclusion or in his discussiohthe applicable standards.

B. Attending and Completing Tasks

The ALJ here repeated his acknowledgement from the Acquiring and Using Informg
domain, that that plaintiff “halseen diagnosed as borderlintellectual functioning with speech
and language limitations,” and “has some difitigwvith impulse contrband inattention.”

AR 32. However, the ALJ conglled that “claimant has less thasarked limitation” in this
domain, by repeating his conclusion from Awguiring and Using Information domain, that
plaintiff “is able to respontb redirection commands.” AR 32. The ALJ added here, that
plaintiff “responded well to commands from othé 1d. Once again, the conclusion makes n
express reference to any of the evidence imaherd or in his discussion of the applicable
standards.

C. Interactincandrelating with others

The ALJ states that plaintiff “has friendssahool, and has not @i@ignificant behavior
problems in getting along with others.” AR 3Bhe ALJ acknowledges thptaintiff has “speeck
and language difficulties” making interpersonammunication difficult, but, according to the
ALJ, “there is no evidence in the recottbw/iing that the claimant has communicative or
behavioral problems that caused marked limitaitiothis domain.” The ALJ does not refer to
any specific part of the recotdat supports his oglusion that plaintf has no significant
behavior problems. He does not, for examgéer to the consulting physicians, who concluds
that plaintiff_had “marked” limitations in the domain of Interacting Ratating with Others.

D. Caring for Yourself and éhlth and Physical Well-Being

The ALJ found that plaintiff “has no limitatian the ability to care for himself,” and “leg
than marked limitation in health and physicalivbeing.” AR 35-36. In explanation, the ALJ
states that “[t]lhere is no evidemin the record or allegations the claimant or other persons
suggesting any limitation” in ¢hdomain Caring for Yourself. AR 35. As for Health and
Physical Well-Being, the ALJ acknowledges thatiptiff “has some problem with bladder

I
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control,” but he finds that it is “a behavioiasue involving parental training as opposed to a
diagnosed medical condition.” AR 36.
VII. ANALYSIS

A. The ALJ Committed Legal Error By Not Discussing the Teacher Inquiry

Plaintiff moves for summgrjudgment on the ground thidte ALJ erred by failing to
discuss the comments of plaffis Special Education teacher, MRusk, located at Exhibit 17E
of the Administrative Record. ECF No. 1&f12-16. Ms. Rusk provided a “Teacher Inquiry
on February 14, 2012, when plaintifas 7 years old and in Second Grade, and almost three
after plaintiff applied for benefits. AR 282-84t the time, Ms. Rusk had known plaintiff for
one and one-half years, in hgofessional capacity as his s@@@ducation teacher. AR 282.
The Teacher’s Inquiry is thenly document that presented Ms. Rusk’s unmediated views,
addressed specifically to thexslomains relevant to the quiest of plaintiff's impairment$. The
Commissioner does not dispute tbmission, but argues thaetALJ was not required to
consider it, and that any error inléae to consider it was harmless.

In the domain of Acquiring and Using Infortran, Ms. Rusk reported that plaintiff coul
not learn age-appropriate skills involved iadeng, writing and math. AR 282. Plaintiff was,
instead, at a First Grade levelreading and math, and wasagkindergarten level in writing.
AR 283. Ms. Rusk specifically reported thaaiptiff “has significanimpairments in memory,
visual processing, and attention.” Id. She aégmwrted that plaintiff “speaks in 3-4 word

utterances.”_Id.

* Ms. Rusk’s views, in her professional capaeyplaintiff's speciaéducation teacher, can be
found (1) in her Teacher’s Inquiry, (2) presumaiblyorporated into two committee reports, an
(3) on plaintiff's Second Grade Report Caithe ALJ did comment on the two committee

reports by stating only that plaintiff's “annualview has shown steady improvement.” AR 29.

He commented most extensiyan plaintiff's Second Grade Rert Card, in which Ms. Rusk
presumably addressed her remarks to plaintiff'sitareld. The ALJ notethat Ms. Rusk statec

that in the first quarter, plaifitihad “made progress, most notable in math,” he had a “difficult

second quarter,” and “rebounded” in the third. Kbwever, the ALJ did not address or comm
upon Ms. Rusk’s assertions in her Teacher’s ilygthe one place Ms. Rusk specifically and
formally addressed plaintiff’'s functioning indlsix domains pertinet the ALJ’s decision.

> See 20 C.F.R. § 416.926a(g)(2)(ii) (toddlers,yie8rs old, “should begin . . . to produce an
increasing number of words and grammaticatiyrect simple sentences and questions”).
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In the domain of Attending and Completing Taskls. Rusk reported that plaintiff “has
significant difficulty sustaining to a $& for more than 10 mins.” AR 283.

In the domain of Interacting and Relating w@thers, Ms. Rusk reported that plaintiff

“has difficulty interacting with peers without cdict (hitting, biting, punching),” does not initiate

and sustain emotional connections with othansl does not cooperate with others. AR 283.

1. Consideration of the Teacher Inquiry is mandatory, not permissive

Plaintiff asserts that the ALJ “violate@SR 06-03p by failing to discuss Ms. Rusk’s
Teacher Inquiry. ECF No. 12. The Commissiorsseats that the cited interpretive rule make
consideration of evidence from “other sourcegth as teachers, “permissive” only. The cour
disagrees with the Commissioner.

The Commissioner accurately points out ira regulation and one interpretive rule
provide that the Commissioner “may also use eviddrom other sources sthow the severity o
your impairment(s) and . . . how you typicallynfion compared to children your age who do
have impairments.” 20 C.F.R § 416.913(enphasis added); SSR 06-03P, 2006 WL 23299
at *2 (same). However, the remainder of thgutations, and specifically those addressed to t
impairments of children, make clear that wi@d “may” does make threview of teacher

descriptions that are in the case record pesive. To the contraryhe regulations dealing

specifically with determinations afisabilities in children makesview of teacher descriptions

mandatory, so long as those descriptions atledrcase record: “When we decide whether you

have a ‘marked’ or an ‘extreme’ limitation, . . .]pwvill consider all the relevant information in
your case record that helps us determine youtifumag, including . . . théescriptions we have
about your function from your . . . teachers” .20 C.F.R. § 416.926a(e)(1)(i) (emphasis add
The word “may” can only be read to refetthhe fact that teacher seriptions “may” be in
the child’s case record, or they may not B8.CFR § 416.924a(a) (“Wensider all relevant
information (i.e., evidence) in yogase record. The evidence in your case record may inclu
information from . . . other medical sources Iied in 8§ 416.913(a), suds . . . nonmedical
sources, such as your parents, teachersptned people who know you.”) (emphasis added);

C.F.R. 8 416.924a(a)(2)(iii) (emphasis addetyl{enever possible and appropriate, we will tr
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to get information from people who can tellalsut the effects of your impairment(s) on your
activities and how you function onday-to-day basis. These othEeople may include, but are
not limited to . . . your teachers and atbehool personnel.”) (emphasis added).

Thus, the Commissioner “may” consider dgstoons from “other sources” not because
such consideration is permissive, but becausk dascriptions may or may not be in the case
record. However, if they are in the case rectird,Commissioner must consider them. Itis a
unreasonable reading of the regulation to say tlatftthe “other sourcetlescriptions are in the
case record, the Commissioner may simply ignoeenttsilently and withouany explanation, as
the ALJ did here. Accordingly,taacher’s report that is probagiof plaintiff's impairments may
not be silently disregarded by the ALJ. If #hkeJ disagrees with the aeher’s views, he should
say so, and explain his reasons.

In addition, as plaintiff argues) the Ninth Circuit, the All “must consider lay witness

testimony,” at least in thcontext of determinintpe severity of an adult’'s impairment. Stout V.

Commissioner, 454 F.3d 1050, 1053 (9th CiD&0emphasis added) (citing 20 C.F.R.
8 416.913(d))._Stout involved lay testimony, mtthan a written, nesworn report, and it
involved an adult claimant’s “ability to work,” raghthan a child’s abilityo function at an age-
appropriate level. Stowd54 F.3d at 1053. However, the Commissioner does not suggest,
cite any authority suggesg that a different rule applies #olay report in an SSI case involving
child. Moreover, Stout cites 0 C.F.R. 8§ 416.913(d), which specally addresses the severil
of a child’s impairment. Accordgly, since the Stout rule nsistent with the regulations
regarding the severity of a chiddmpairment, the court applies the rule articulated in Stout.
Here, there is no evidence in the recdrdvging that the ALJ considered Ms. Rusk’s
Teacher Inquiry, or that he was ewamare of it. Yet, the Teachkmquiry is particularly relevant
to the issue of plaintiff's impairments becausgif{vas made just two months before the ALJ
hearing, (2) it was made by a teacher who, npnefessional capacity, had both long-term an
current, day-to-day interactionstWiplaintiff, (3) it specifically addresses plaintiff's six domair
of functioning, and (4) it isansistent with the ber reports of platiff's functioning.

Accordingly, it was legal error not t@asider and discuss the Teacher Inquiry.
16
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2. Non-consideration of the TeazHnquiry was not harmless error

The Commissioner argues that the failuredasider the Teacher Inquiry was “harmles
because “the ALJ discussed the school records that contained the same information, in m
detail, as Ms. Rusk’s form.” BENo. 16 at 11. The court disagrees.

First, the Commissioner is noorrect in arguing that “M3Rusk’s responses summarize
and reflected the same information containedhmschool reports. ldMs. Rusk’s report is
written as a first-hand report of what Ms.dRiherself saw and witnessed of plaintiff's
functioning. _See AR 282-84. Nothing in meport indicates that she was summarizing or
reflecting school records.

Second, the ALJ’s reading of the school répds that plaintiff showed “steady

improvement,” and “overall progress.” See AR 8s. Rusk’s report is entirely consistent with

this conclusion, but her report shows that eveh wmnprovement and progress, plaintiff is still
impaired in each of the domainQverall, she finds that acadeaily plaintiff is a year behind
his chronological age, drthat socially he is three yearshb®l his chronologial age. AR 282
1 6. By paying attention only the school records that repatémprovement” and “progress,”
the ALJ missed the important caveatlearly laid out in Ms. Ruskeport — that even with his
improvement and progress, plaintiff was stilpaired, and was unable fianction at an age-
appropriate level in each of the six domains.

The Commissioner also argueattthe ALJ’s failure to meion or consider the Teacher

Inquiry was harmless because “the ALJ pripeonsidered evidence from examining

psychologists, speech pathologists, State ageocyexamining physicians, and school records

and teach evaluations.” ECF No.d1611. Itis not clear to theuart exactly what legal point thg
Commissioner is making here. TBemmissioner does noxgressly argue, as she does in reg
to other evidence, that ignoring the Teadheguiry was harmless emrtecause “substantial
evidence” supported the ALJ’s conclusion. ridoes she argue that the ALJ may simply

disregard some relevant eviderstelong as he considers othdewant evidence. The court wil

not make up a legal argument for the Commissibeee; if she wishes to tell the court what the

legal significance is of her asien, she should have done so.
17
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It is particularly difficult to know what Igal point the Commissionés making, since the
cited evidence supports, rather than contradieesTeacher Inquiry. As discussed above, the
examining psychologist found thplkaintiff was “functioning inthe lower extreme range of
General Cognitive Ability.” AR 302. This is erely in line with Ms.Rusk’s assessment that
plaintiff was a year behind his chronologicakagpgnitively, and thdte “has significant
impairments in memory, visual processing, arterditon.” AR 283. Ms. Rusk’s assessment w
also consistent with the speech pathologist’'s assa#sthat plaintiff's “language age” was a ys¢
and 8 months below his chronological age. AR 307.

As for the State agency non-examining phigsis, they marked “less than marked” for
the Acquiring and Using Information domain. AR1. However, their “exphation” is entirely
consistent with Ms. Rusk’s assessment: “Langusiglls severely delayed. May have languag
disability and possible leamg disability . . ..” AR 314.

The court finds that it is not harmless erfimrthe ALJ to silently disregard a timely and
probative teacher’s report that directly codicés the ALJ’s conclusions. The Teacher Inquiry
covers all six domains, and tlkeéore consideration of themwo change the outcome of the
ALJ’s decision. Indeed, the ALJ's statementdipalarly regarding the tieracting domain, that
plaintiff “has not had significarliehavior problems,” indicates tha¢ was not even aware of th
Teacher Inquiry.

This matter will be remanded to the Comsmoner for consideration of the Teacher
Inquiry.

B. The ALJ Committed Legal Error in 8liTreatment of the Consulting Doctors

The ALJ rejected the conclusion of the raamining doctors, who had concluded tha
plaintiff had “marked” limitations in the domaof Interacting and Relating with Others. ECF
No 29 & 32-33. The ALJ explainedahplaintiff “has ‘time outs’ asoted by his teachers relats
to distraction and inattentiobut nothing that shows he has significant difficulty getting along
with other people.” AR 29. The ALJ furthexplained that while plaintiff's “speech and
language delay causes some difficulty in comrmatndon,” there is “nothinghat reaches the leve

of marked limitation as suggesdté Id. In summary, the ALdoncluded that plaintiff “has
18
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friends at school, and has not had significant behgroblems in getting along with others.”
AR 33.
“The Commissioner may reject the opinionaafion-examining physician by reference o

specific evidence in the medical recordsbusa v. Callahan, 143 F.3d 1240, 1244-45 (9th

Cir. 1998) (a Title 1l case); saalso, 20 C.F.R. § 416.927(e)(2)(iptate agency medical . . .
consultants . . . are highly qualified physicians who are also expsrin Social Security
disability evaluation. Therefer administrative law judges musinsider findings and other
opinions of State agency medical consultants . . . as opinion evidence”).

The ALJ here did not refer to specifici@ence in the record in rejecting the non-
examining doctors’ conclusion. Indeed, the gaheeferences he makes to the record are
contradicted by the record itself. The ALJ indé&sathat it is “distraction and inattention” that
affects this plaintiff's domain of Interactiom@ Relating with Others. But the record does nof
indicate that. The record shows that evegcgpiof evidence making reésce to this domain
refers to plaintiff's aggressive behaviorthe problem._See AR 293 (Dr. Kassam reports on
plaintiff's “severe behavior problems,” and thneg is “very aggressive”); AR 365 (March 2011
IEP reports plaintiff is “phyisally aggressive toward dtiren on the playground”); AR 396
(March 2012 IEP reports plaintiffisplays disruptive behaviordtat impede his learning and the
learning of others,” “physicalggression toward peers,” and “heggressive acts toward a peer 3
out [of] 5 days a week”).

Moreover, the ALJ assertsathone reason he is refexg the non-examining doctors’
conclusion is that the record shows that pl#ifitias ‘time outs’ as nied by his teadrs related
to distraction and inattention.That is not what the recorti@wvs. The only reference in the
record to “daily time outs” ia note on plaintiff's Second Gra&eport Card. AR 388. That note
does not attribute the time outs to “distraction enadtention,” but to plaintiff's failing to keep

his hands to himself — in other words, aggm@ssi as well as his failutte follow directions’

® The ALJ's characterization ofétrecord in this manner is particularly notable because, in the
immediately preceding paragraph,duwrectly identifies the “dailyime outs” as being related t¢
plaintiff's failure to keep his hands torhself and his failure to follow directions.

A=
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The ALJ further explains his rejection the non-examining doctors’ conclusion by
stating that “nothing shows that he has sigatfit difficulty getting alng with other people.”
AR 29. Once again, the recordiedl above, shows that plaintiffsgilays “aggression” toward his
peers, which includes “hitting, pushindpaving, screaming,” AR 396 (March 2012 IEP),
“biting,” id., and “punching,” AR 283 (Teacherduniry by Ms. Rusk), that he does not cooperate
with others, id., and that he daast respect and care for the posswssiof others, id. Indeed, the
only evidence in the record tendito support the ALJ’s conclusionrkds that plaintiff is noted

to be a “sweet boy.” See, e.g., AR 365. But eenevidence noting thataintiff is a sweet boy

also talks about his aggression toward his peekgplaintiff “is a very sweet and affectionate
little boy,” however he “can become physically aggressive towardrehiloh the playground”);
AR 396 (plaintiff “can be a very sweet and loving little boy,” but he “also displays physical
aggression toward peers”).

The ALJ further explains his rejection the non-examining doctors’ conclusion by
stating that plaintiff “hagriends at school.” AR 33. Howevéhere is no citation to the record|to
support this conclusion, nor any eapéation of its relevance in aeyent. In fact, the record

evidence about plaintiff's friends comes from th&titeony of plaintiff’s motler and the report of

Dr. Kassam. When asked if Kevin has friendhia neighborhood, the mother answered “Yesj. . .

barely.” AR 62. She did say that he has frieatdschool._ld. Howevewhen asked if plaintiff

gets together with relatives and family membgplaintiff's mother answered “Not that much,

sometimes; depends on . . . the holidays or --,” at which point she was cut off by the ALJ moving

on to questions about the mother’s work. AR 62.
The only other evidence directiglated to this point confeom Dr. Kassam, who stated
“He has difficulty sustaining emotional connectiavigh other children. He has trouble keeping

friends.” AR 293. If this ishe evidence the ALJ relied uponrigect the examining doctors’

opinions, he committed clear error. The domain of Interacting and Relating with Others dges no

involve just “having friends,” even for the psehool child plaintiff was when he was examinef
by Dr. Kassam. The child is seen as functignf he can choose his own friends and “play

cooperatively with othechildren.” See 20 C.F.R. § 416.9216&#))(ii). The court is unable to
20
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find any evidence in the case rectindt plaintiff was cagble of playing coopatively with other
children. The evidence documents not cooperatiag, but interactionwith other children,
whether described as friendsrmt, that always involved violencé&ee, e.g., AR 283 (Teacher’
Inquiry by Ms. Rusk reports that plaintiff “hdsficulty interacting withpeers without conflict
(hitting, biting, punching)”).

Finally, the ALJ explainedis rejection of the non-examining doctors’ conclusion by
stating that “speech and language difficulti®hjch may make interpersonal communication
difficult,” did not cause “marked limitation in igfhdomain.” AR 33. The ALJ appears to be
addressing a confusing entry in the non-exangroctors’ report. The report concludes that
plaintiff has “marked” limitations in his Interach and Relating with Others, but in the space
comments, the doctors discuss only his laggudelay. AR 311. However, in the “Case
Summary,” the doctors included tremainder of their comments rétay to this domain. There
they write: “claimant was noted to have seveebavior problems \uyperactivity, destructive
and disruptive behavior. Heaggressive . ...” AR 314. €hRALJ makes no reference to the
conclusions about plaifitis behavior, and indeed, there is malication that he was even awars
of it. Accordingly, the ALJ failso adequately explain why hejected the doctors’ conclusions
relating to plaintiff's severbehavior problems and his marked limitations in that area, by
reference to specific evidence in the record.

The ALJ’s failure to adequely explain his rejection dhe non-examining doctors’
conclusions was legal error. This matter wélremanded for furtheonsideration of those
conclusions, and an explanatiorthwvitation to specific evidence the record, if they are again
rejected.

C. The ALJ Committed Legal Error lis Treatment of Dr. Kassam’s Report

Plaintiff argues that the ALimproperly rejected Dr. Kassam’s report. ECF No. 13-1
at 17-18. The Commissioner arguleat the ALJ did not reject ¢hreport, but rather that he
“interpret[ed] Dr. Kassam’s repaais indicating less than markkaitation.” ECF No. 16 at 13.
The record before the court does not supeithier argument. While the ALJ recites

Dr. Kassam'’s findings at the outset of his ek@tion of the medical evidence, he makes no
21
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further reference to it, whether directly or ireditly. There is simplyo way for this court to
know whether the ALJ rejected Dr. Kassam’s réggnored it, or incporated it into his
conclusions. The ALJ’s conclusion does makeregfee to plaintiff's laguage difficulties, a
matter covered by Dr. Kassam’s report, but it nsake reference, directly or indirectly, to
Dr. Kassam'’s findings regarding plaintiff's “sene behavior problemstiis “destructive and
disruptive behavior,” his “very aggressivedture, his “difficulty sustaining emotional
connections with other children,” ordhitrouble keeping friends.” _See AR 293.

Because Dr. Kassam was an examining doctor, the ALJ could not ignore the docto

findings, nor simply fail to address themee3_ester v. Chater, 81 F.3d 821, 831 (9th Cir. 199

(“As is the case with the opiom of a treating physician, the @missioner must provide ‘clear
and convincing’ reasons for rejecting the uncatitt@d opinion of an examining physician”).
The Commissioner is correct that Dr. Kassathriht specifically findhat plaintiff had a
“marked limitation” in any domain. However ahdoes not leave the ALJ free to ignore the
report and the diagnosBs. Kassam makes.

Accordingly, it was legal error for the Alto fail to explain how, or whether,
Dr. Kassam'’s report affected the outcome here. The matter will be remanded to the ALJ t

consider and explain his considgon, of Dr. Kassam's report.

D. The ALJ Did Not Err in Finding “Ndimitations” in the Domain Caring for
Yourself and “Less Than Marked Lintian” in the Domain Health and Physica

Well-Being

Plaintiff argues that the ALJ erred in failinganalyze the effect gdlaintiff's bowel and
urinary difficulties on the domains of Caring fdimself and Health and Well-Being. ECF
No. 13-1 at 20-23. Specifically, phiff asserts that plaintiff “wasot fully toilet trained and we
the bed most every night,” citing the assessroéptaintiff’'s “cognitive functioning” written by
John A. Chellsen, Ph. D., and the testimony of ifismmother. Plaintiffconcludes that this “a
least reflects marked limitations in the domairCafring for Yourself or Health and Physical
Well-Being. 1d., at 21.

I
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The court finds no legal emran the ALJ’s findings regardg these domains. While the
ALJ must have “substantial evidence” for his deamn, plaintiff has the burden of making at leg
a prima facie case of disability. Roberts,F68d at 182. Accordingly, the ALJ’s decision is
supported by substantial evidence if plaintiff fadsmeet his burden. Id. (“[tjhe Secretary's
decision that Roberts was not disabled due to obesity was supippidalstantial evidence
because Roberts failed to carry the burderhoiwsng that she met the duration requirement”).
Here, plaintiff does no more thawint to evidence that plaintiff wets the bed and has “accidg
at school, and then simply asserts that “thisaoelit at least reflects marked limitations” in the
two domains. ECF No. 13-1 at 21. A bare asseof disability is not enough. See 20 C.F.R
8 416.924a(a) (Commissioner’s decision is daggon medical “evidence” and “information”

from other sources). Plaintiff identifies needical basis for congtling that bed-wetting or

ISt

nts”

accidents at plaintiff's age is a medical issue or creates a marked limitation on his functioning in

either of the domains. Moreover, plaintiff pts to nothing in the regulations suggesting that
bed-wetting and “accidents” constitute miliation on functioning in these domains.

Plaintiff attempts to put a medical spin os bare assertion by claiming that Dr. Chells
“observed” that the plaintiff had these problerB<CF No. 13-1 at 21. In fact, Dr. Chellsen on

reported what plaintiff's motheold him about the toiletinggsues. He did not make any

observations or conclusions about it. AR 384 Chrellsen reporting “Parental concern”). Eve

if he had made his own observations, Dr. Sea was only called upon tpine on plaintiff's
“cognitive functioning,” not his toiletraining. _1d. In short, platiff has identified no medically
determined opinion or evidence anywhere in the casord showing that plaintiff had a marke

limitation in these two domainsThe ALJ did not err in so finding.

" The ALJ also relied upon the Childhood iy Evaluation Form. AR 29; AR 309-15
(Exhibit 6F). He found that “No limitations were noted for . . . Caring for Yourself, or Healt
physical well-being.” AR 29. While the ALJ’s degation of that form is technically correct, it
leaves the impression that the consulting dectearked the “no limitations” check-off boxes o
the form. They did not. Rather they simplg diot check off any of the boxes, but instead lef
them blank. AR 311 & 312. Accordingly, to tdegree the ALJ concluded that the consulting
doctors had affirmatively found that there wgrgo limitations” for those domains, he was in
error. However, any error was harmless, asilhgis correct that theris no evidence in the
(continued...)

23

en

y

h and




© 00 ~N o o b~ w N P

N N DN DN DN DN DN NN R P R R ROk R R R R
o N o 00~ W N P O © 0N O 0NN W N B oo

VII. CONCLUSION
For the reasons set forth aboWe)S HEREBY ORDERED that:
1. Plaintiff's motion for summary judgment (ECF No. 13), is GRANTED;

2. The Commissioner’s cross-motion for summary judgment (ECF No. 16), is DEN
and
3. This matter is REMANDED for furthg@roceedings consistent with this order.
DATED: February 5, 2015 , -~
Mn———m
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE

record sufficient to suggest a marked limitationhiese domains. Moreover, since this form w
completed by non-examining doctors, their opiniaasild be drawn from other evidence in thg
record (as were the opinions they did exprass)e of which shows any marked limitations in
these domains.
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