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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | PATRICK A. BOCKARI, No. 2:13-cv-2603-JAM-EFB PS
12 Plaintiff,
13 V. ORDER AND FINDINGS AND
14 | J.P. MORGAN CHASE BANK, RECOMMENDATIONS
15 Defendant.
16
17 This court previously granted plaintiff's request to prodeddrma pauperisbut
18 | dismissed plaintiff's complaint with leate amend pursuant to 28 U.S.C. § 1915(e)(BCF
19 | No. 8. His original complaintmpeared to allege that defentlavas in some unclear manner
20 | responsible for money disappearingm plaintiff's bank accountSee generallfECF No. 1. The
21 | dismissal order noted that the lamkclarity in the complaint left unclear whether the court had
22 | subject matter jurisdiction. The complaint faitedspecify any claims for relief and did not
23 | allege diversity of the partiesd. at 3. Accordingly, it was disissed with leave to amend to
24 | provide plaintiff an opportunity tallege, if he could, “a basis ftnis court’s jurisdiction, as wel
25 | as a cognizable legal theory and sufficient fattsupport of that cograble legal theory.”
26 || /I
27

! This case, in which plaintiff is proceediirgpropria personawas referred to the
28 | undersigned under Local Rule 302(c)(28ee28 U.S.C. § 636(b)(1).
1
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Plaintiff subsequently filed an amended ctenqt alleging that defendant used fraudulé
cashier’s checks to withdrawal $20,000 frora bank account without his authorization. ECF
No. 9 at 1. Again, plaintiff failed to plead a siiieccause of action. Nor did he allege facts
establishing this court’s subject matter jurisdiction over this matter. Accordingly, the amen
complaint was dismissed with leave to amengravide plaintiff anotheopportunity to allege a
basis for this court’s jurisdiction, as well asagnizable legal theory supported by sufficient
facts.

Plaintiff has now filed a second amended compldBEF No. 15), as well as a motion
for appointment of counsel (ECF No. 17). Far thasons explained beloplaintiff’'s motion for
appointment of counsel is denied and tasommended that pl#iff's second amended
complaint be dismissed without leave to amend.

l. Appointment of Counsel

28 U.S.C. § 1915(e)(1) authorizes the appointroé counsel to represent an indigent
civil litigant in certainexceptional circumstance&ee Terrell v. Brewe®35 F.2d 1015, 1017
(9th Cir.1991)Wood v. Housewrigh®00 F.2d 1332, 1335-36 (9th Cir. 199R)chards v.
Harper, 864 F.2d 85, 87 (9th Cir. 1988). In considgrwhether exceptionaircumstances exis|
the court must evaluate (1) the plaintiff's likedibd of success on the meyigd (2) the ability o
the plaintiff to articulate his claimgro se in light of the compléy of the legal issues involved.
Terrell, 935 F.2d at 1017.

As explained below, plaintithas failed to establish thisu's jurisdiction and therefore
the second amended complaint must be dismis#@dut leave to amend. Accordingly, there
no likelihood of success on the merits ataintiff's motion istherefore denied.

[l Second Amended Complaint

Plaintiff's second amended complaint ghs that he deposited almost $29,000 into a

deposit account at one of defendant’s brancheds: M 15 at 1. He subsequently wrote fou

2 Plaintiff was granted thirty days to filesecond amended complaint. ECF No. 14 af
He filed his second amended complaint after tivgythlay deadline, builed a motion requestin
the court to accept it as timely. ECF No. 16. Tieguest for an extension of time is granted.
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cashier’s checks to mmiself, totaling $20,0001d. at 1-2. Plaintiff claims that he returned to the
bank on a later date to cash tieecks, but theeller did not give him the total amount he was
owed. Id. at 2. He claims that he was unaware Heatlid not receive the right amount due to
confusion “from a brain injury and strokeltd. He further contends &h “defendant breached m
trust by fraudulently withdrawin§20,000 from my deposit accountd. at 1.

As previously explaingto plaintiff, althoughpro sepleadings are liberally construeste
Haines v. Kerner404 U.S. 519, 520-21 (1972), a complaor portion thereof, should be
dismissed for failure to state ath if it fails to set forth “enougfacts to state a claim to relief
that is plausible on its faceBell Atl. Corp. v. Twomb|y650 U.S. 544, 554, 562-563 (2007)
(citing Conley v. Gibson355 U.S. 41 (1957)kee alsd~ed. R. Civ. P. 12(b)(6). “[A] plaintiff's
obligation to provide the ‘groundsf his ‘entitlement to reliefrequires more than labels and
conclusions, and a formulaic retion of a cause aiction’s elements will not do. Factual
allegations must be enough tasma right to relief above tispeculative level on the assumptic
that all of the complaing allegations are true.Id. (citations omitted). Dismissal is appropriat

based either on the lack of cogable legal theories or the laokpleading sufficient facts to

support cognizable legal theorieBalistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir.

1990).

In reviewing a complaint under this standadha, court must accept &sie the allegations
of the complaint in questioljospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740 (1976
construe the pleading in the ligmiost favorable to the plaifitiand resolve all doubts in the
plaintiff's favor, Jenkins v. McKeither895 U.S. 411, 421 (1969). A pse plaintiff must satisfy

the pleading requirements of Rule 8(a) of thddfal Rules of Civil Procedure. Rule 8(a)(2)

“requires a complaint to include a short and p&atement of the clainhewing that the pleadef

is entitled to relief, in order to give the defenttair notice of what th claim is and the grounds

upon which it rests.’Bell Atl. Corp. v. Twomb|y550 U.S. 544, 554, 562-563 (2007) (citing
Conley v. Gibson355 U.S. 41 (1957)).

Additionally, a federal cours a court of limited jurisidtion, and may adjudicate only

those cases authorized by tBenstitution and by CongreskKokkonen v. Guardian Life Ins. Cqg.
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511 U.S. 375, 377 (1994). The basic fedgmasdiction statutes, 28 U.S.C. 88 1331 & 1332,
confer “federal question” and Reersity” jurisdiction, respectivgl Federal quém®n jurisdiction
requires that the complaint (1) arise under arfddaw or the U. S. Constitution, (2) allege a
“case or controversy” within the meaning of Arédll, 8§ 2 of the U. S. Constitution, or (3) be
authorized by a federal statute that both l&tgs a specific subject matter and confers federa
jurisdiction. Baker v. Carr 369 U.S. 186, 198 (1962). To invoke the court’s diversity
jurisdiction, a plaintiff musspecifically allge the diverse citizenship afl parties, and that the
matter in controversy exceeds $75,000. 28 U.S.C. § 138Xalista v. Pan American World
Airlines, Inc, 828 F.2d 546, 552 (9th Cir. 1987). A casespmably lies outside the jurisdictiof
of the federal courts unless demonstrated otherni{s&konen511 U.S. at 376-78. Lack of
subject matter jurisdiction may be raisecay time by either party or by the couAttorneys
Trust v. Videotape Computer Products, Ji88 F.3d 593, 594-95 (9th Cir. 1996).

Plaintiff's complaint once again fails to dsligh this court’s subject matter jurisdiction.
Plaintiff contends that this case presents a federal question because defendant committed
fraud in violation of 18 U.S.C. § 1344. Thaobpision, however, is a crimmal statute that does
not provide a priva cause of actionSchneider v. Bank of America, N.2012 WL 761975, at
*8 (E.D. Cal. Mar. 6, 2012M¢cCracken v. Portland General Ele@011 WL 4036158, at *6 (D
Or. July 19, 2011).

Plaintiff’'s complaint also referencénguage contained in 12 U.S.C. § 508ection 504
which is part of the Federal Reserve Act, pdes for civil money penadts against “any membe
bank” and “any institution-affiliated party” that vatkes certain provisions of Title 12 or relatec
regulations. 12 U.S.C. 8 504. Plaintiff, howedres not specify any provision that defendar
allegedly violated. Moreover, thaection does not create a privaight of action. Plaintiff, as
an individual, cannot maintain a claim under gestion, which provides that any imposed civ

penalties shall be assessed aritbcted by either the Comptrollef the Currency or the board

® Plaintiff's second amended complaint @y cites to 5 U.S.C. 504(a)(1), which
concerns awarding fees in retatito adversary proceedings befargovernment agency. As th
statute has no relevance to the factual allegattbescourt assumes pléihintended to cite to
12 U.S.C. 504.
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a State member bank, and deposited into thestirga 12 U.S.C. 504(e) and (g). Accordingly
plaintiff fails to state a federal claim.

Moreover, plaintiff fails to allege facthiswing that he and defendant are citizens of
different states, nor does he demonstratettieaamount in controversy exceeds $75,000. In {
plaintiff only alleges that defelant fraudulently took $20,000 framim. Thus, jurisdiction is
lacking under 28 U.S.C. § 1332. Accordinghaiptiff has failed to establish the court’s
jurisdiction and the seodl amended complaint must be dismissed.

The dismissal should be without further leaw@amend. On two segde occasions, this
court has instructed plaintiff dfis obligation to establish this court’s jurisdiction and was
provided an opportunity to do so. He has bhaeable to allege any basis for subject matter
jurisdiction and has yet to idéfy a specific cause of actioh Accordingly, the court finds that
further leave to amend would be futil8ee Noll v. Carlsqr809 F.2d 1446, 1448 (9th Cir. 198]
(while the court ordinarily would permit a pro gintiff to amend, leave to amend should not
granted where it appears amendment would be futile).

lll.  Conclusion

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for an extensiasf time (ECF No. 16) is granted; and

2. Plaintiff’'s motion for appointmemif counsel (ECF No. 17) is denied.

Further, it is RECOMMENDED that plaifitis second amended complaint be dismissg
without leave to amend and that theRIbe directed to close the case.

These findings and recommendations are submitted to the United States District Juy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections

* Plaintiff has also filed a third amended cdanpt. That complaint contains substanti
similar allegations as those found in the secondralad complaint, and also fails to adequate
allege a federal claim or otherwigstablish this court’s jurisdiction.
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within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

UNITED STATES MAGISTRATE JUDGE




