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CONFIDENTIALITY AGREEMENT AND STIPULATED PROTECTIVE ORDER

In order to adequately protect material eatitto be kept confidential, to ensure that

protection is afforded only to material so eeti] and to ensure that no competitive advantage is

gained by the receiving party any nonparty through such disclosuiee parties have stipulate
and agreed to the provisions herein and sgerthe Court for entry dhis Confidentiality

Agreement and Stipulated Pective Order (“Order”).

Good cause exists to protect the confidentiaitguch information, as prejudice or harm

to a Party may result if no protective order is granted. In particular, business competitors
Plaintiff or Defendant could oain an unfair advantage and Bl#f or Defendant could be
economically prejudiced. The purpose of thisi€ris to protect thkegitimately designated
confidential business information to be produgethis action from public disclosure.

Accordingly, the Parties hereby stipulateatad petition the Court to enter the following
Order. The use or disclosuréconfidential documents that the Parties to this Stipulated
Protective Order or any third party produces scldises in the above captioned case shall be
subject to the terms of this Stipulated Protec@ivder. The Parties acknowledge that this Ord
does not confer blanket protections on alctbsures or responsesdiscovery and the
protection it affords extends only tioe limited information or items that are entitled under the
applicable legal principles togatment as confidential. TherRes further acknowledge, as set
forth in Section 10 below, thétis Stipulated Protective Order creates no entitlement to file
confidential information under seal.

2. DEFINITIONS

2.1. Party: any party to thection, including all of itsfficers, directors, employees,
consultants, retained experts, antsale counsel (and their support staff).

2.2. Discovery Material: all items or infoation, regardless of the medium or manner
generated, stored, or maintained (including, agnather things, documents, electronic files,
testimony, transcripts, written discovery responsesangible thingsthat are produced or

generated in disclosures responses to disceny in this matter.

CONFIDENTIALITY AGREEMENT AND
STIPULATED PROTECTIVE ORDER
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2.3. “Confidential” Information or Items: arand all discovery matls (regardless of
how generated, stored or maintained) inalgdelectronic files, documents, things, written
discovery responses, testimony, or other infaiomaderived therefrorf the producing party
that are and have been maintained in confidemcluding, but not limited to trade secrets;
proprietary procedures, manuasd policies; proprietargnd confidential operations
information, including, but not limited to, agreents or specificationsnternal business or
financial information, including, but not limited, customer lists and sales information;
confidential agreements; and atlpeoprietary, confidential, anformation or documents that
are and have been maintained in confidence afeatlesignated as “Confidential” at the time
their production or disclosure in this action othwn ten (10) court days after this Order is
signed by the Court, or ashetrwise provided herein.

(@) “Confidential” Information or Bms shall not include any document,

information or other material which:

1. is, at the time of disclosure, the public domain by publication
otherwise;

2. becomes at any time, through no @rctailure to act on the part
the recipient party, part dfie public domain by lawful puibation or other lawful act;

3. is already in the possession oé treceiving party at the time
disclosure and was not acquired directly or indirectly from the disclosing party; or

4. is or was made available tgoarty by a third party who obtain
the same by legal means and without any obbgaof confidentiality tothe party to thi
litigation claiming its confidential nature.

2.4. “Confidential — Attorney’s Eyes Only” flormation or Items: any and all discovery
materials (regardless of how generated, storadaintained) including electronic files,
documents, things, written discovery respmdgestimony, or oth@nformation derived
therefrom of the producing party of a highly coefitial and/or proprietary nature. Such high

confidential and/or proprietampformation may include: (i) firacial information, (ii) current

or

of

of

ed

[72)

ly

research and development efforts, (iii) pradun development or not yet commercially
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introduced, (iv) current businessategies, (v) the identity of stomers and/or suppliers, (vi)
trade secrets, and/or (vii) any other mateaiphrty reasonably believesntains competitively
sensitive business or technical information.
(@) “Confidential- Attorney’s Only” Information or Items shall not include

any document, information or other material which:

1. is, at the time of disclosure, the public domain by publication
otherwise;

2. becomes at any time, through no @rctailure to act on the part
the recipient party, part dfie public domain by lawful puibation or other lawful act;

3. is already in the possession oé treceiving party at the time
disclosure and was not acquired directly or indirectly from the disclosing party; or

4, is or was made available t@arty by a third party who obtained
the same by legal means and without any obbgatif confidentiality tahe party to this
litigation claiming its highly confidential nature.

2.5. Receiving Party: a Partyatireceives Discovery Matafifrom a Producing Party.

2.6. Producing Party: a Party mon-party that produces €iovery Material in this
action.

2.7. Designating Party: a Partyrmon-party that designategormation or items that it
produces in disclosures orresponses to discovery as “Cieintial” or as “Confidential —
Attorney’s Eyes Only.”

2.8. Protected Material: any D®eery Material that is desigted as “Confidential” or a
“Confidential — Attorney’s Eyes Only.”

2.9. Counsel: attorneys who ar¢éaieed to represent or adviadParty in this action (as
well as their support staffs).

2.10. Expert: a person with specialized knowkdgexperience in@atter pertinent to
the litigation who has been retained by a Party aratssel to serve as arpert witness or as i

consultant in this action and who is not a mast current employee of an adverse Party, a

present employee of a competitor of an adversty Rand who, at the time of retention, is not

-3-
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anticipated to become an employee of an adwRasty or a competitor of an adverse Party. T

definition includes a professionaly or trial consultant retained in connection with this
litigation.

2.11. Professional Vendors: pens or entities that proweditigation support services
(e.g., photocopying; videotaping; tsdating; preparing exhibitsr demonstrations; organizing,

storing, retrieving data in any form or mediuetg.) and their employees and subcontractors.

2.12. The term “trade secrets” shall be wedi in accordance with California Civil Code

§ 3426.1 and shall includmter alia, any information, including a formula, pattern, compilati
program, device, method, technique, proceagnttial data, or list cdictual or potential
customers or suppliers that:

(2) Derives independent economic value, actual or potential, from not be
generally known to, and not Ingj readily ascertainable by propeeans by, the public or othe
persons who can obtain economic véhaen its disclosure or use; and

(2) Is the subject of efforts thateareasonable under the circumstances to
maintain its secrecy.

3. SCOPE

The protections conferred byigiStipulation and Order coveaot only Protected Materig
(as defined above), but also any information copieextracted therefrom, as well as all copie
excerpts, summaries, or compilations thereafs péstimony, conversatis, or presentations by
parties or counsel to or in cauwr in other sitings that actually reaal Protected Material.
4, DURATION

The obligations of this Order shall survive ttermination of the &ion and continue to
bind the parties, thecounsel, expertsnd anyone else who obtained Confidential or
Confidential — Attorney’s Eyes Only informati or items pursuant to this Order. Unless
otherwise specified, the confidentiality obligatiomgosed by this Order shall remain in effeg
until a Designating Party agrees otherwise iitimg or a court order otherwise directs.

I
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5. DESIGNATING PROTECTED MATERIAL

5.1. Exercise of Restraint a@re in Designatinlylaterial for Protection. Each Party
non-party that designates information or itemspi@tection under this Ordenust take care to
limit any such designation to specimaterial that qualifies undéne appropriate standards. A
Designating Party must take care to desigf@terotection only those parts of material,
documents, items, or oral or written communicatithrag qualify — so thatther portions of the
material, documents, items, or communicatifamsvhich protection isiot warranted are not
swept unjustifiably within the ambit of th8rder. Mass or indisaninate designations are

prohibited. Designations that areosin to be clearly unjustified, or that have been made for

improper purpose (e.g., to unnecessarily encumbetard the case development process, or to

impose unnecessary expenses and burdens anpaitties), expose the Designating Party to
sanctions. If it comes to a Party's or a non-pa#itention that information or items that it
designated for protection do not qualify for protectat all, or do not @lify for the level of
protection initially asseed, that Party or non-party must prathy notify all other parties that it
is withdrawing the mistaken designation.

5.2. Manner and Timing of Designations. Except as otherwisedaayim this Order
(see, e.g., second paragraph of section 5.2(a)vhebo as otherwise stipulated or ordered,
material that qualifies for proteon under this Order must beselly so designated before the
material is disclosed or produced. Designation in conformity wishQhder requires:

€)) for information in documentary for(apart from transcripts of depositio

or other pretrial or trial proceedings), thast fAaroducing Party affix the legend “Confidential” ¢
“Confidential — Attorney’s Eyes Only” conspiously on each page that contains protected
material. If only a portion goortions of the material on ag@aqualifies for protection, the
Producing Party also must clearly identify piretected portion(s) (e.doy making appropriate
markings in the margins) and must spedidy,each portion, the leVef protection being
asserted (either “Confidential” or “Cadéntial — Attorney’s Eyes Only”).

A Party or non-party that makes original dognts or materials available for inspectig

need not designate them for protection untegrathe inspecting Party has indicated which

-5-
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material it would like copied and produced. ribg the inspection and before the designation
of the material made available for inspectionlida deemed “Confidentiabut shall be viewed
only by a Receiving Party’s outsideunsel of record. After thaspecting Partyas identified
the documents it wants copied and produttesl Producing Party must determine which
documents, or portions thereof, qualify for gatton under this Order, then, before producing
the specified documents, the Producing Party @iffistthe appropriate legend “Confidential” ¢
“Confidential — Attorney’s Eyes Only” on each pabat contains Protected Material. If only ¢
portion or portions of the material on a pagelifies for protection, the Producing Party also
must clearly identify the protected portion(s)g., by making approptemarkings in the
margins).

(b) for responses to InterrogatoridRequests for Admsion, Demands f
Inspection, and Requests for Production comgi Confidential information or items
Confidential Attorney’s Eyes Only informati or items, the title page of the documn
containing the responses shall be marked “@ential” or “Confidentid — Attorney’s Eye
Only.” In addition, the provisions ofeStion 5.2(a) apply tall such documents.

(©) for testimony given in deposition or ather pretrial otrial proceedings
that Designating Party, or if the Designating Party is not presematty or non-party offering
sponsoring the testimony, identify on the recortbkeethe close of theeposition, hearing,
other proceeding, all protected testimony, andh&nspecify any portionsf the testimony thg
qualify as “Confidential” or “Confidntial — Attorney’s Eyes Only.” When it is impractica
identify separately each portion of testimony tlsaentitled to protection, and when it appe
that substantial portions ofdhtestimony may qualify for protegn, any Party may state on
record which portions of the deposition incld@onfidential” and/or “Confidential — Attorney|
Eyes Only” material. In the alternative, to ohtprotection under this Order, a Designating R
may notify the opposing party in writing within tebd) court days of thesceipt of the transcri
of those portions of the testimony as to whicbtection is sought and to specify the leve
protection being asserted “Cordidtial” or “Confidential — Attorney’s Eyes Only”), in whi

case only those portions of the testimony thatagu@ropriately designated for protection wit

-6-
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the ten (10) court days shall be covered by tlmvipions of this Stipulated Protective Order.

Until such time period passes, all parties shall tieatdeposition transcript as Confidential

statement has been made on theore that the transcript contains Confidential material,

if a

DI as

Confidential — Attorney’s Eyes Oniy a statement has been madetoarecord that the transcript

contains Confidential — Attorneys’ Eyes Only tex@al. Transcript pages containing Prote

Material shall be separated from the non-confidépations and shall be sarely sealed in an

envelope by the court reporter. Both thanscript and the envelope shall be mal

cted

rked

“CONFIDENTIAL UNDER PROTECTIVE ORDER.” Té court reporter shall provide copies of

the confidential portion(s) of the@eposition transcript only to the Counsel of the Parties t
Stipulated Protective Order atalthe testifying witness.

(d) for information produced in some form other than documentary, and
any other tangible items, that tReoducing Party affix in a prament place on the exterior of
the container or containerswhich the information or item istored the legend “Confidential”
or “Confidential — Attorney’s Eyes Only.” tinly portions of the information or item warrant
protection, the Producing Party,ttee extent practicable, shalkidtify the protected portions,
specifying whether they qualify &onfidential” or as “Confidentia— Attorney’s Eyes Only.”

5.3. Inadvertent Failures to Designatetirifely corrected, an inadvertent failure to
designate qualified information @ems as “Confidential” or “Gnfidential — Attorney’s Eyes
Only” does not, standing alone, waive the Deatgmg Party's right to secure protection under|
this Order for such material. If materialappropriately designatexs “Confidential” or
“Confidential — Attorney’s Eye®nly” after the material was initially produced, the Receiving
Party, on timely notification of #hdesignation, must make reasoeadfforts to assure that the
material is treated in accordance witie provisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1. Timing of Challenges. A Party doeot waive its right to challenge a
confidentiality designation by @tting not to mount a challenge promptly after the original

designation is disclosed.

0 this
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6.2. Meet and Confer. A Party that electsitiate a challenge to a Designating Party'

confidentiality design&n must do so in good faith and stdegin the process by conferring
directly (in voice to voice dialgue or by e-mail) with Counsel for the Designating Party. Fo
any designation of “Confidential — Attorney’s &yOnly,” the Designatg Party shall, within
five (5) court days following a request, progithe Party challengirntpe designation with a
written statement supporting its contention whgctbsure to anothétarty or nonparty would
create a substantial risk ofrgris injury that could not bavoided by less restrictive means
including a designation d&€onfidential.” If such statement st timely provided, the materia
will be automatically reclassified as “Confided.” In conferring regarding “Confidential”
designations, the Designating Party must explain in writing, wigmnrn(10) court days following
a request to justify a designatighe basis for its belief that tleenfidentiality designation was
proper or whether it will reconsider theaimstances and change the designation. A
challenging Party may proceed to the next stagkeoprocess only if it has engaged in this m
and confer process first.

6.3. Judicial Intervention. A Party thaeels to press a challenge to a confidentiality
designation after considering the justificatmffered by the Designatg Party may file and
serve a motion, consistent with the requirementaattion 10 of this Protective Order, that
identifies the challenged material and sets forttietail the basis for the challenge. Each sug
motion must be accompanied by a competentagatibn that affirms that the movant has
complied with the meet and confer requiremeémisosed in the preceding paragraph and that
sets forth with specificity the justificationrfthe confidentiality degnation that was given by
the Designating Party in theemt and confer dialogue.

6.4. The burden of persuasion in any scicallenge proceeding shall be on the
Designating Party. Until the couriles on the challenge, all padishall continue to afford the
material in question the level of protectiorvtbich it is entitled undethe Producing Party's
designation.
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1. ACCESSTO AND USE OF PROTECTED MATERIAL

7.1. Basic Principles. Any person subject to this Stipulated Protective Order and i
possession of Confidential Information or Coeftial — Attorney’s Eyes Only Information of
another party or non-party shall exercise reasonable and appropriatetocaegard to the
storage, custody and use of Confidential Infdrareand Confidential — Attorney’s Eyes Only
Information in order to ensure that the coafitlal nature of the same is maintained. A
Receiving Party may use Protected Material hdisclosed or produced by another Party or
a non-party in connection with this case onlygoosecuting, defending, or attempting to settl
this litigation, and not for any business purpases connection witlany other litigation or
other judicial or administrativproceeding. Such Protected M&émay be disclosed only to
the categories of persons and urttlerconditions described in this Order. When the litigatio
has been terminated, a Receiving Party must gowmigh the provisions of Section 11, below
(FINAL DISPOSITION). Proteci# Material must be storeahd maintained by a Receiving
Party at a location and in a secure mannerehsitires that access is limited to the persons

authorized under thi®rder.

=]

by

=]

7.2. Disclosure of “Confidential” Informatiocor Items. Unless otherwise ordered by the

Court or permitted in writing by the DesignatiRgrty, a Receiving Party may disclose any
information or item designate‘Confidential” only to:

a. Any outside legal counsel of redand any member of management
designated in writing by a Party teceive Confidential information.

b. Court personnel, stenographic repmst and videographers engage

proceedings incident to this litigationcluding preparation for trial or trial;

C. Clerical personnel and paralegasiagants employed by the legal cou
or contracted by such firms; and

d. Persons who, on the face of a document, either authored or recei
document.

e. If a party to this Stipulated Protective Order seeks to have an e

nsel

ved th

pert(s

receive Confidential Information or ConfidentialAttorney’s Eyes Only Information of anoth

-9-
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party or non-party, the party shaominate such expert(s) to whom disclosure of Confidential

Information or Confidential — Attorney’s Ey&nly Information may be made, as follows:

0] Each such nominee shall be particularly identified by written notice

to the attorneys of all partiesSuch notice shall include aiéir description of the nominee’s
purpose in being provided withghConfidential Information o€onfidential — Attorney’s Eyes
Only Information, the nominee’s curriculum a#, and a signed comyf the “Confidentiality

Undertaking” that ist#ached as Exhibit A.

@i)  Within five (5) court days after receipt of such notice, |any

undersigned party, for good cause, may oppose thénation by serving avritten objection t

O

the nomination. Within ten (10) court dayssainding the notice, the opposing party may f
motion to preclude disclosute the nominated expert.
(i)  The party seeking the nomination shall not disclose gny

Confidential Information or Confidential — Attagg’'s Eyes Only Information of the objecting

—+

party to the nominee unless 1gthbjecting party agrees in wng to the disclose; 2) a Coul

Order permits the disclosure; or 3) the time darobjecting party to serve a notice or a motion

under Section 7.2(f)(ii) has expired.

(iv)  Any person as may be hereafqualified to eceive Confidentia

Information or Confidential — Attorney’s Eye&3nly Information, pursuant to paragraph 7.2(e)

above (1) shall not retain copies of such Confidential Informationoofi@ntial — Attorney’

[*2)

Eyes Only Information in tangible or machine rabl@ form after terminain of proceedings |n

this litigation, shall not use su€@onfidential Information or Coidential — Attorney’s Eyes Only
Information other than in conngen with this case, and shatlot disclose such Confidential
Information or Confidential — Attmey’s Eyes Only Informatioto anyone not authorized under
this Stipulated Protective Order; and (2) museago be bound by the tesnof this Stipulated
Protective Order by executiriexhibit A attached hereto.

7.3. Disclosure of “Confidentia Attorney’s Eyes Only” Information or Items. Unless

otherwise ordered by the Court or permitted in writing by the Designating Party, a Receiving

Party may disclose any information or itensig@ated “Confidential Attorney’s Eyes Only”

-10-
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only to those legal counsel amdlividuals authorized to acsg Confidential Information under
Section 7.2(a) - (d), with thexception of management for eathParty designated in section
7.2(a) above.

7.4. Nothing contained herein shall previrat use of the Confidential Information or
Confidential — Attorney’s Eyes Only Informat of another party any hearing, trial or
proceeding in this case, or in or with any wntgibmissions to the Court in connection with t
litigation, or any appeal relatirthereto, provided that the pagi® this Stipulated Protective
Order shall take appropriate measures to tagirtheir confidentiality, including filing under
seal written submissions to tR®urt that include such Confidigal Information or Confidential
— Attorney’s Eyes Only Information. The parttesthis Stipulated Protective Order shall make
reasonable efforts to minimize filings under seal and shall place Confidential Information ¢
Confidential — Attorney’s Eyes Only Information only in attachments whenever possible.

7.5. When Confidential Inforni@n or Confidential — Attorneég Eyes Only Information
of another party to this Stipulated Protectivel€ris discussed, quoted or referred to in any
deposition, the Parties shall cooperate to erthiateonly persons qualified to have access are
present.

7.6. Nothing herein shall preclude atgdrom using its own Confidential or
Confidential — Attorney’s Eyes Only information or items in any manner.

7.7. Competitive Decision-Making Bar. Reoted Material under i Protective Order
shall be used by Receiving Parties solely forpitegaration and trial dhis Action (including
appeals and retrials, diny) and Protected Material shall not be used for any other purpose.

a. Absent written consent frometibesignating Party, any individual who
receives or desires to receive access taPamy’s Confidential - Attorneys’ Eyes Only
Information in this action, shall not be invotyen competitive decision making (as defined in
U.S Seel Corp. v. United States, 730 F.2d 1465, 1468 n.3 (Fed. Cir. 1984)) for the Receivin
Party.

b. The competitive decision making bar herein shall commence

his

\1%4

when

Confidential - Attorneys’ Eyes Only Informatias first received by thaffected individual an

-11-
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shall end one (1) year after final termination of this litigation (including appeals and ret

any).

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION.

If a Receiving Party is served with a subpoenan order issued iother litigation that
would compel disclosure of any informationitms designated in this action as “Confidentia

or “Confidential — Attorney’s Eyes Only,” ¢hReceiving Party must so notify the Designating

Party, in writing (by fax or e-miif possible) as soon as pta@ble, and each party will use it$

best efforts to provide this notice within five) Gourt days after receivirthe subpoena or orde

Such notification must include a copy of the suls@oer court order. The Receiving Party also

rials, if

-

must make reasonable efforts to inform in writing promptly the party who caused the subpoena

or order to issue in the otheidjation that some or all the matd covered by the subpoena or
order is the subject of this Protective Orderaddition, the ReceivinBarty must deliver a copy
of this Stipulated Protective Order promptiythe party in the otheaction that caused the
subpoena or order to issue. The purpose of imposing these duties istteedlgerested partie
to the existence of this Protective Order andfford the Designating Party in this case an
opportunity to try to protect itsonfidentiality interest in the court from which the subpoena g
order issued. The Designating Party shall beaburdens and tlexpenses of seeking
protection in that court of its confidential ma#t — and nothing in these provisions should be
construed as authorizing orauraging a Receiving Party inghaction to disobey a lawful
directive from another court.

0. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learnsah by inadvertence or otherwigt has disclosed Protecteg
Material to any person or in any circumstanceawthorized under this Stipulated Protective
Order, the Receiving Party must immediatelyn@ijfy in writing the Designating Party of the
unauthorized disclosures, (b) usehest efforts to retrieve albpies of the Protected Material,
(c) inform the person or persons to whom unautiearidisclosures were made of all the termg

this Order, and (d) request such persr persons to execute Exhibit A.

-12-
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10. FILING PROTECTED MATERIAL

A Receiving Party may not file in the publiecord in this action any Protected Materig
without complying with the rulesf Court regarding lodging oilihg material under seal. Each
Party agrees not to oppose any motion to sedePted Material, except and only to the exten
that a Party has previously cleaiged, in any manner, the desitoa of the Protected Material
which is the subject dhe motion to seal.

11. FINAL DISPOSITION

11.1. Unless otherwise ordered or agreedriting by the Producingarty, within sixty
(60) court days after the final terminationtbis action and upon deméd, each Receiving Party
must return all Protected Matal to the Producing Party. Assed in this subdivision, “all
Protected Material” includes all copies, abstraotsnpilations, summaries or any other form ¢
reproducing or capturing any ofelProtected Material. With permission in writing from the
Designating Party, the Receiving Party may destrayesor all of the Protected Material inste
of returning it. Whether the Protected Matergateturned or desiyed, the Receiving Party
must submit a written certificatn to the Producing P&r{and, if not the same person or entity
to the Designating Party) by the sixty (60y dieadline that identifies (by category, where
appropriate) all the Protected Material that wasrreed or destroyed and that affirms that the
Receiving Party has not retained any copiesradtst compilations, summaries or other form
of reproducing or capturing amy the Protected MaterialNotwithstanding this provision,
Counsel are entitled to retain archival copy of all pleadingsjotion papers, transcripts, lega
memoranda, correspondence or attorney work produet) if such materials contain Protecte
Material. Any such archival copies that contarrconstitute Protected Material remain subje
to this Protective Order as set forh Section 4 (DURATION), above.

11.2. Patent Prosecution Bar. Any attorney who, on behalf of a Receiving Party, 1
any “Confidential” or “Confidential — Attorney’Eyes Only” information or items shall not
thereafter prosecute or file, on behalf of any partyany other client, foone (1) year after final
termination of this litigation (including appeaisany) any U.S. or feeign patent application

that claims, discloses, or describes the subject matter of the ProtedesthMé the Producing

-13-
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Party disclosed in any “Confidential” or “Conédtial — Attorney’s Eyes Only” materials, as
defined in Sections 2.3(a) and 2.4(a). Fomppses of this Section 11.2, prohibited patent

prosecution shall include, witholitnitation: preparation of and/or amendments to original,
continuation, divisional, contuation-in-part, request for comied examination, reexaminatior
reissuejnter partes review, post-grant proceedings, sulogé, renewal or convention patent
applications; claims drafting; @onsultation on any of the abon®tters with others performing
these activities.

12. MISCELLANEOUS

12.1. Nothing herein shall prevent disclosure if each party designating information
“Confidential” or “Confidential -Attorney’s Eyes Only” consents in writing to such disclosur

12.2. General disclosures of informationlshat be deemed to place more specific
disclosures of information concerning theeme subject into the public domain.

12.3. Right to Further Relief. Nothing inglOrder abridges the right of any person t¢
seek its modification by the Court in the future.

12.4. Right to Assert Other Objections. &ipulating to the enyrof this Protective
Order, no Party waives any righbtherwise would have to adgt to disclosing or producing
any information or item on any ground not addel in this Stipulated Protective Order.
Similarly, no Party waives any right to objemn any ground to use in evidence any of the
material covered by this Protective Order. T3igpulated Protective @er is not intended to
deal with any discovery objections the grounds of relevancy, attorney-client privilege or w
product, or other evidentiary grows)cr to preclude any party to this Stipulated Protective G
from seeking relief either from a provision ofsttstipulated Protective @er or any other relief
from this Court which may be appropriate untter Federal Rules of Civil Procedure or the
Federal Rules of Evidence. In the event thistrmation is redacted and/or withheld from
disclosure, the party requesting the inforimatmay move for an Order compelling further
disclosure of the redacted and/or withhielidrmation. Upon written request by the moving

party during a motion to compel, an unredaateply of the informatiosought shall be lodged

N
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with the Court, under seal, for amncamera inspection by the Court.
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12.5. This Stipulated Protective Order is esdiesolely for the purpose of facilitating th
exchange of documents and information betwberparties hereto vibut involving the Court
unnecessarily in the process. Nothing in 8tipulated Protective Order (or the production of
any information of documents under the terms f @rder) shall be deemed to have the effe
of an admission or waiver by either party omatiering the confidentialitpr non-confidentiality
of any such document or information or aleriany existing obligation of any party or the
absence thereof.

12.6. Nothing in this Stipulated Protecti®@eder shall disqualify, bar, or otherwise
restrict any attorney from rendeg advice to his client with respéctthis litigation and, in the
course thereof referring or rehg generally upon his or her examination of documents, item
information designated “Confidential” or “Conédtial — Attorney’s Egs Only”; provided,
however, that in rendering such advice and entise communicating with his or her clients
the attorney shall not disclose the contentsuch information or documents contrary to the
terms of this Stipulated Protective Order.

12.7. The Parties to this Stipulated Protectirder and their Counsel agree to be bot
by the terms of this Stipulated Protective Oraeisoon as they sign tldecument, irrespective
of when the Court actually signs it.

13. NON-WAIVER OF PRIVILEGE OR WORK PRODUCT (FED.R. EvID. 502(d)

13.1. The disclosure, through inadvertencestakie, accident, or other error, by one
party to another of the substze of any document or commaation entitled to protection unde
the attorney-client privilegena/or the attorney work-produdoctrine shall not constitute a

waiver of such protection as to the subjmettter of those, aelated, documents or

communications. If during the discovery procesthia case either party mistakenly produces

document entitled to protection werdhe attorney-client privileger the attorney work-product
doctrine, the Producing Party may, at any timergo the commencemeat trial, but in any
event not more than fifteen (15) court daysrate disclosure is first identified as containing

potentially privileged or work product informati, marked as a deposition exhibit, or identifig

e

und

-

d

as a potential trial exhibit, request the retormlestruction of the document and all copies
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thereof. Such a request must be made inngriind must identify the basis for the privilege @
work product claimed.

13.2. In the case of documents, if the ReceivingyRagrees that it is privileged or wor
product (without regard to its @aduction), then the document aalticopies shall promptly be
returned to the Producing Partyaestroyed, and no reference to such document shall be m
in connection with the proof dhe facts in this dispute. If the Receiving Party does not agre

that the document was privilegeten it shall smotify the Producing Party writing within ten

(10) court days of receiving written notice oéthsserted privilege or work product protectior.

In such event, the Producing Party may moeeQGburt to resolve the question. Unless the
parties otherwise agree in writing, any such motrast be made within fifteen (15) court day
of receiving notification that the Reiving Party disputes the claim prfivilege or work product

a. If the Court rules thahe document is protecteditiaout regard to the fac
of production), then the Recemng Party shall promptly return the document and all known
copies to the Producing Party (excd#pmat counsel of record may retain copies as needed for
sole purpose of seeking reconsideration or appeeléview of the Cotiis ruling on the question
of privilege or work product) and shall make neéerence to the document in connection with
proof of the factsn this case.

b. If the Court rules thahe document is not protec (without regard to the
fact of production), then the Receiving Party metain the document pwant to the terms of
this Protective Order, subjeitt the designation of the dament by the Producing Party under
Section 5.3 hereof.

DATED: February 19, 2014
STOEL RIVES LLP

By: /s/ Thomas A. Woods
THOMAS A. WOODS
Attorneys for Defendant
ORIGEN BIOMEDICAL, INC.

-
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DATED: February 19, 2014

MAJESTY LAW GROUP PLC

By: /s/ JoAnna M. Esty

(as authorized on 2/3/14)
JOANNA M. ESTY
Attorneys for Plaintiff
THERMOGENESIS CORP.

ORDER

Pursuant to the parties’ stiptilon, and good cause appearing,

IT 1S SO ORDERED.

Dated: February 27, 2014 M

MORRISON C. ENGLA I F JUDGE
UNITED STATES DISTRI

-17-
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THOMAS A. WOODS (SB #210050)
tawoods@stoel.com

BRIAN C. PARK (admitted pro hac vice)
BCPark@stoel.com

STOEL RIVES LLP

500 Capitol Mall, Suite 1600
Sacramento, CA 95814

Telephone: (916) 447-0700

Facsimile: (916) 447-4781

Attorneys for Defendant
ORIGEN BIOMEDICAL, INC.

ANDREA M. MILLER (SB #88992)
amiller@nmlawfirm.com

NAGELEY, MEREDITH & MILLER, INC.
8801 Folsom Blvd., Suite 172
Sacramento, CA 95826

Telephone: (916) 386-8282

Facsimile: (916) 386-8952

JOANNA M. ESTY (SB #147903)
jmesty@majestylaw.com
MAJESTY LAW GROUP PLC
6080 Center Drive, 6th Floor

Los Angeles, CA 90045
Telephone: (310) 376-2512
Facsimile: (888) 618-0360

Attorneys for Plaintiff
THERMOGENESIS CORP.

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
SACRAMENTO DIVISION

THERMOGENESIS CORP., Case No. 2:13-CV-02619-MCE-DAD
Plaintiff, CONFIDENTIALITY UNDERTAKING
V. Honorable Judge Morrison C. England, Jr|

ORIGEN BIOMEDICAL, INC.,

Defendant.

CONFIDENTIALITY UNDERTAKING 2:13-CV-02619-MCE-DAD

75614768.1 0053535-00001
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l, , declare that:

1. My address is

2. My present employer is

3. My present occupation asl) descriptionis

4, | have carefully read and received a copyhe Protective Order entered in t
action on , 2014.

5. | hereby agree, under penalty of contewiptourt, to be bound by and comj

with the terms of the Protective Order and motdisseminate or disclose any informat
contained in the Protective Orderhich | either reviewor about which | am told, to any pers(
entity, party, or agency forng reason, except in aacance with the termof the Protective
Order.

6. I will return all confidential mateal that comes into my possession,

documents or things that | hapeepared relating thereto, tounsel for the party by whom | am

employed or retained.
7. | further agree to submit to the jurisdiction of this Court for the purpos

enforcement of the terms of this Protective Order.

NIS

ply

on

117

and

es of

| declare under penalty of perjury of the lasighe United States that the foregoing is frue

and correct.

EXECUTED this day of , 2014.

(Sgnature)

(Typed Name)

CONFIDENTIALITY UNDERTAKING -1- 2:13-CV-02619-MCE-DAD

75614768.1 0053535-00001



