(BK) Flemmer v. Newell, et al.

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

In re VILLAGE CONCEPTS, INC.,
Debtor

DAVID FLEMMER, in his capacity as
Trustee for the Bankruptcy Estate of
Village Concepts, Inc.,

Plaintiff,
V.

ZENAIDA O. NEWELL a.k.a. ZANDEE
NEWELL, MARIANNE NEWELL, and
BRIAN R. KATZ, in his capacity as
Successor Trustee for the Harold O.
Newell Revocable Trust,

Defendants.

BRIAN R. KATZ, in his capacity as
Successor Trustee for the Harold O.
Newell Revocable Trust,
Counter-Claimant

V.
DAVID FLEMMER, in his capacity as
Chapter 7 Trustee for the Bankruptcy
Estate of Village Concepts, Inc.,

Counter-Defendant.
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BRIAN R. KATZ, in his capacity as
Successor Trustee for the Harold O.
Newell Revocable Trust,

Third Party Plaintiff/
Cross-Claimant

V.
MARK WEINER, NANCY WEINER,
SUSANVILLE VILLAGE LLC, a
California Limited Liability Company,

Third Party Defendants.

This matter is before the court o timotion by defendants Brian R. Katz, Zand
Newell and Marianne Newell for summary judgmemnt,in the alternative, for partial summary,
judgment. (Mot. Summ. J., ECF No. 12.)aiRtiff David Flemmeiopposes the motion (Opp’n,
ECF No. 17), and defendants reply (Reply, BGF- 18). In their reply, defendants move to
strike Exhibit K and the related declaration atetto plaintiff's opposition, or in the alternativ
move for attorneys’ fees for plaintiff's “faite to provide in theidiscovery responses” the
exhibit. (d. at 3—4.) The court held a hearingdovember 21, 2014, at which Luke Hendrix
appeared for plaintiff;, Thomas Phinney appedogdiefendants; and Mihael Thomas appeared
for Mr. and Mrs. Weiner. As explained belae court DENIES in part and GRANTS in part

defendants’ motion for summanydgment. It DENIES defendantsiotion to strike but allows

ee

i

briefing on alternative sanctionsrffailure to previously disclose the information covered by the

motion to strike.

l. BACKGROUND

On June 8, 2012, Debtor Village Concepts. (“Debtor” or “VCI”), a seller of
manufactured homes, filed a Cleipll petition, which was later comted into a Chapter 7 cas

(Order, ECF No. 5 at 2.) Plaintiff was appi@d trustee for thestate on May 15, 20131d()
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Brian R. Katz is the successor trustee for the Harold O. Newell Revocablé anasZandee
Newell and Marianne Newell areglbeneficiaries under the TrugeCF No. 12-2, Ex. 5.) On
July 10, 2013, plaintiff filed the operative first amended cdamp alleging three claims:

(1) recovery of usurious interest paymeamtsler California Constitution Article XV, section 1;
(2) avoidance and recovery of fraudulent sfen under 11 U.S.C. 88 548(a)(1)(A) and 550; ar
(3) fraudulent transfer as pesent creditors under CalifoanCivil Code section 3439.05 and 1
U.S.C. 88 544(b) and 550. (ECF No. 11at) On September 30, 2013, defendants filed an
answer and a counterclaim agaipkintiff for the amounts allegedly owed to them under a 2
agreement modifying a promissory notéd. @t 16.) Defendants al$ited a cross-claim against
Mark and Nancy Weiner for breach of contrdased on the Weiners’ personal guarantee to
VCI's obligations. [d. at 24-25.) On January 2, 2014, defertdanoved to withdraw referenc
from the United States Bankruptcy Count foe Eastern District of Californiad( at 1-5), and
this court granted defendants’ unopposed motitoh.af 5; ECF No. 5.) Thereafter, defendant
filed the pending motion.

Before filing for bankruptcy, VCI was in the business of selling manufactured
homes. (ECF No. 12 at 6; ECF No. 153t Through 2004, VCI financed its purchase of
manufactured homes through loans from varenigties, including Bombardier Capital, Inc.
(“Bombardier”). (ECF No. 17-3 1 5.) In 200&dause VCI needed new financing, its presidé
Mark Weiner, and the Newell Trust executegromissory note for $550,000. (ECF No. 12-2
Ex. 1.) Plaintiffs allege they have maayments on this note equaling $688,264.64. (ECF |
1 at 14.) As security for the promissory nat€| granted the Newell Trust an interest in ten
mobile homes, which until then had been paBobardier’'s inventory. (ECF No. 17-3 | 6;
Ex. 2, ECF No. 1.) In 2009, VCI and Harold Névegreed that VCI wuld assign to Harold
Newell a secured note it had with Matthew dadhie Daggett (“Daggett Note”), whereby the
Daggetts paid approximately $532 per month to VCI, to be applied to ten payments on the
Note, amounting to $47,523.50. (ECF No.3LY{ 26—-27.) In 2010, VCI and Brian Katz

1 “The original settlor and trustee of the tiudarold Newell, died in 2010 and Brian R.
Katz became the successor trustee.” (ECF No. 12.)
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modified the 2004 note. (ECF No. 17-3 1 12gcording to the terms of the modified
agreement, the interest rate was to be reduced from 12 percent to 8 percent per @ah§§m.=3,
23.) The second promissory note at issueaxasuted in 2008, whereby Harold Newell made
loan to VCI for $50,000, secured by a manufactured hoide{ (5.) That note bore an intere
rate of 12 percent per annufECF No. 12-3, Ex. 14.) Plaintiff now seeks to recover payme
VCI allegedly made on both notesSee generalfeCF No. 1.)

. LEGAL STANDARD

A court will grant summary judgment “if .. there is no genuine dispute as to a
material fact and the movant is entitled to juégitnas a matter of law.” Fed. R. Civ. P. 56(a).
The “threshold inquiry” is whether “there areyagenuine factual issudlsat properly can be
resolved only by a finder of fact because thegy reasonably be resolved in favor of either
party.” Anderson v. Liberty Lobby, In&77 U.S. 242, 250 (19886).

The moving party bears thetial burden of showing thdistrict court “that there
is an absence of evidence to support the nonmoving party’s daskatex Corp. v. Catrett
477 U.S. 317, 325 (1986). The burden then stoftee nonmoving party, which “must establig
that there is a genuine issolematerial fact . . . ."Matsushita Elec. Indus. Co. v. Zenith Radio
Corp, 475 U.S. 574, 585 (1986). In carrying their burdéash parties must “cit[e] to particula
parts of materials in the record. ; or show [] that the matels cited do not establish the
absence or presence of a genuine disputihabian adverse party cannot produce admissible
evidence to support the fact.” Fed. R. Civ. P. 56(cHé¢; also Matsushit@75 U.S. at 586
(“[the nonmoving party] must do more than simphow that there is some metaphysical douk
to the material facts”). Moreovéthe requirement is that there be genuinaessueof material
fact. ... Only disputes ovéacts that might affect the tmome of the suit under the governing
law will properly preclude the entry of summary judgmerariderson477 U.S. at 248

(emphasis in original).

2 Rule 56 was amended, effective December 1, 2010. However, it is appropriate to
cases decided before the amendment took eHisc{tlhe standard for granting summary
judgment remains unchanged.tEd-R. Civ. P. 56, Notes of Advisory Comm. on 2010
amendments.

4

5h

-

t as

rely o




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

In deciding a motion for summary judgmetiite court draws all inferences and
views all evidence in the light mofstvorable to the nonmoving partiatsushita 475 U.S. at

587-88;Whitman v. Mineta541 F.3d 929, 931 (9th Cir. 2008). “Where the record taken as

whole could not lead a rationaidr of fact to find for the non-oving party, there is no ‘genuine

issue for trial.” Matsushita475 U.S. at 587 (quotirgrst Nat'| Bank of Ariz. v. Cities Serv.
Co, 391 U.S. 253, 289 (1968)).

A court may consider evidence as lagit is “admissible at trial. Fraser v.
Goodale 342 F.3d 1032, 1036 (9th Cir. 2003). “Admiskijpiat trial” depends not on the
evidence’s form, but on its conterBlock v. City of L.A.253 F.3d 410, 418-19 (9th Cir. 2001
(citing Celotex Corp.477 U.S. at 324). The party seeking admission of evidence “bears th
burden of proof of admissibility.’Pfingston v. Ronan Eng’g C&284 F.3d 999, 1004 (9th Cir.
2002). If the opposing party objedb the proposed evidenceg gharty seeking admission mus
direct the district court to “dhenticating documents, depositi@stimony bearing on attributior
hearsay exceptions and exemptions, or otheeati@ry principles under which the evidence ir
guestion could be deemed admissible . .In.te Oracle Corp. Sec. Litig627 F.3d 376, 3858
(9th Cir. 2010). However, courts are somesrfrmauch more lenient” with the affidavits and
documents of the party opposing summary judgm8gharf v. U.S. Atty. Gerb97 F.2d 1240,
1243 (9th Cir. 1979).
1. MOTION TO STRIKE

In their motion for summary judgmeumlefendants argue there is an absence o

evidence to support plaintiff's allegatiorattiVCI's payments on the 2004 note were

$688,264.64; rather, plaintiff “has only identdipayments totaling $236,393.23.” (ECF No. 1

at 10.) Plaintiff counters by dicéng the court to Mark Weinerdeclaration and the attached
Exhibit K in support. (ECF No. 17 at 12; EGI. 15, Ex. K.) Defendants, citing Rule 37(c),

argue the court should strike Exhibit K besaiit was not provided to defendants during

discovery. (ECF No. 18 at 3.) the alternative, if the court does not grant their motion to stf

defendants request reasonable attorneys’ fees for plaintiff's alleged faifpn@vide Exhibit K of

the information in Mr. Weiner'declaration during discoveryld( at 3—4.)
5
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During discovery, on June 27, 2014fedwlants propounded an interrogatory,
requesting plaintiffs “state alicts supporting the allegation .that the Debtor’'s payments on
the $550,000 Note aggregated $688,264.64.” (ECHRK2, Ex. 7 at 33.) They also requeste
plaintiff “identify all documens that support or evidence tleets stated” in response to the
interrogatory. Id.) Defendants further requested productof “all documents supporting the
allegation . . . that the D#or's payments on the $550,000 Note aggregated $688,264164.”

Ex. 7 at 35.) Plaintiff responded on J3R, 2014, to these requests as follows:

From the date of execution of the 550,000 Note through the date of
execution of the modification, the Debtor paid to the Trust a
number of monthly payments plusterest at the rate of 12% per
annum. Thereafter, the Debtonade payments to [Zenaida
Newell], [Marianne Newell], and[Brian R. Katz], including
payments in the aggregate amount of $236,393.23.

(Id. Ex. 10 at 7677, 79.) Plaintiff did not identtfye number of monthly payments, Exhibit K
any of the information described now by Mr. Wer in his declaration as support for the
$688,264.64 alleged in the complainkd. @t 77). Defendants comig plaintiff also did not
produce responsive documents. (ECF No. 1IB-8t& n.3.) At the hearing on the instant
motions, plaintiff explained he did not possesgkikit K and the information in Mr. Weiner’s
declaration at the time he responded to theringatories and document request, because Mr
Weiner had not provided the information to him.

Federal Rule of Civil Procedure 37(c)(1) precludes a party from relying in a |
motion on information withheld in violation &ule 26(a) or (e) unless the failure was
substantially justified or haress. Fed. R. Civ. P. 37(c)(1Rule 26(a) governs initial
disclosures and is not applicable here, becthesenformation contained in Exhibit K, a
compilation, was not subject to initial disclossireRule 26(e) providethat if a party has
responded to an interrogatory or request for pctidn, the party must supplement or correct i
response “in a timely manner if the party learns ithabme material respect the disclosure or
response is incomplete or incorrect, anithe@ additional or corrective information has not
otherwise been made known to the other padigsg the discovery process or in writing.”

Fed. R. Civ. P. 26(e).
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Here, defendants contend plaintiff aidt timely amend his interrogatory respor]
and document production to disclose Exhibitri¢l dahe information included in the Weiner
declaration. (ECF No. 18 at 3.) Plaintiff hast provided any substanitjastification for this
failure. But the information in Exhibit K isot so groundbreakingly new that defendants hav{
been prevented from advancing their motionsiammary judgment on the merits. The omitte
evidence is simply a more specifielineation of “monthly paymengpdus interest at the rate of
12% per annum” and how they came about. (ECF No. 12-2, Ex. 10, at 76—77.) Thereforg
omission is harmless. The motionstoike will bedenied.

Rule 37(c)(1) provides falternative sanctions to exsion: “In addition to or
instead of this sanction, the court may, on moéind after giving an opportunity to be heard,”
order payment of reasonable expenses, includiogays’ fees, inform the jury of the party’s
failure, and may impose other sanctions describb&lle 37(b)(2)(A)())—¢i). Fed. R. Civ. P.
37(c)(1)(A)—(C). The court will allow the partiexhance to brief the issue of the type or amg
of an appropriate alternativersdion. Defendants may file a tmmn within twenty-one days of
this order, with opposition and reply briedj filed as provided bthe local rules.

V. EVIDENTIARY OBJECTIONS

Defendants object to certain paragraphiir. Weiner’s declaration. (ECF
No. 18-2 at 2.) The court need not address thbgertions because it does not rely on any of
portions of Mr. Weiner’s declaration to whichfdedants object. Nor has the court cited or re
on any of the other evidence to whiglaintiff objects. (ECF No. 17-2.Lf. Norse v. City of
Santa Cruz629 F.3d 966, 973 (9th Cir. 2010) (a distdotirt must rule on evidentiary objectio
that are material to its ruling).

V. MOTION FOR SUMMARY JUDGMENT

Defendants make the following argumeimtsupport of summary judgment as tg

the usury claims:

(1) [There is a] lackof evidence of alleged payments; (2) the
transactions are exempt fromumg because the financing was a
replacement of exempt financing[. . . (3) the transactions
constitute flooring financing @mpt from usury under the time-
price differential doctrine; (4) th alleged usurious “payments”
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include transfers of property nobtoney which must be excluded
from any usury claim; (5) in 2010, the parties agreed to a
replacement of the primary note wdéhnew note bearing interest at
8% secured by a deed of trust, thereby taking the transaction
outside of any usury; (6) theignal note and guanty by Mark
Weiner contain usury savings claugiest apply in this case and are
enforceable under California law(7) the Debtor breached its
mandatory obligation under the Security Agreement to maintain the
Trust’'s collateral base of 10 mitd homes, and instead sold the
mobile homes out of trust and kethe proceeds, as a result of
which conversion and wrongful adtse Debtor and the Trustee are
equitably barred from proceeding with this lawsuit.

(ECF No. 12 at 4-5.)

As to the fraudulent transfer claim, deflant argues “loan payments are, as a
matter of law, not fraudulent transfersft.(at 5.) At the hearing aime instant motions, plaintif
conceded the fraud related claims. Accogll, the court GRANTS defendants’ motion for
summary judgment as to pléiifis second and third claims.

The court addresses only defendan&iry related arguments below.

A. Brief General Leqgal Background

Simply stated, usury is the charging demest on a loan in excess of the legally

permitted maximumO’Connor v. Televideo Sys., In218 Cal. App. 3d 709, 713 (1990)

(“Usury is the exacting, taking oraeiving of a greater rate thanalowed by law, for the use oy

loan of money.” (internal quotation marks omnffe The California Constitution provides, in

relevant part:

No person, association, coparst@p or corpoation shall by
charging any fee, bonus, mmission, discount or other
compensation receive from a borrower more than the interest
authorized by this section upomyaloan or forbearance of any
money, goods or things in action.

Cal. Const. art. 15, sec. 1. “@arnia’s usury law imposes virtuallgtrict liability on lenders.”
In re Dominguez995 F.2d 883, 886 (9th Cir. 1993).

The California Supreme Court has absel that “a transaction is rebuttably
presumeaotto be usurious,Ghirardo v. Antoniolj 8 Cal. 4th 791, 798 (1994) (emphasis in
original), and “[t]he borrowerdars the burden of proving the eds# elements of a usurious

transaction,’'ld. at 799. “To determine whether a trangactis usurious, [ourts] must look to
8
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the substance rather than tbem of the transaction.’'O’Connor, 218 Cal. App. 3d at 713. “Th¢
pivotal question is whether aot the bargain of the partiesssessed in light of all the
circumstances and with a view to substance rdttaar form, has as its true object the hire of
money at an excessivate of interest.”ld. at 713-14. The essential elements of usury are:
(1) the transaction must constitute a loan ordarlnce; (2) the interest charged must exceed
statutory maximum; and (3) the lender must hawaléul intent to enter into the transaction at
the set rateGhirardo, 8 Cal. 4th at 798.

The first element requires that thereadending or forbearance for the question
usury to ariseld. at 799-802. “A loan of money is artmact by which one delivers a sum of
money to another, and the latteregs to return at a future timesum equivalent tthat which he
borrowed.” Cal. Civ. Code 8§ 1912. “A forbaace is an agreement to extend the time for
payment of the obligation duwather before or after éhobligation’s due date.Sheehy v.
Franchise Tax Bd.84 Cal. App. 4th 280, 283 (2000) (internal quotation marks omitted).

As to the second elementetimterest rate must not exceégd)] the higher of . . .
10 percent per annum or [(2)] 5 percent per anplus the rate . . . established by the Federa
Reserve Bank of San Francisco . . ..” Cal. Carstl5, section 1(2). fally, the intent elemer
merely requires “[tlhe conscious@voluntary taking of more thanelegal rate of interest . . .
and the only intent necessary on piaet of the lender is to takke amount of interest which he
receives; if that amount is more thae taw allows, the offense is completeshirardo, 8 Cal.
4th at 798 (internal quaian marks omitted).

To the extent exceptions to the generldgwf usury apply in this case, they are
discussed below.

B. Evidence of Payments

Defendants argue there is an absen@violence to support plaintiff's allegation
that VCI's payments on the 2004 note were $888.64; rather, plaintiffhas only identified
payments totaling $236,393.23.” (ECF No. 12 at Fgintiff counters by decting the court to
Mark Weiner’s declaration and Exhibit KECF No. 17 at 12; ECF No. 15, Ex. K.)
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Although a defendant may move for summyn@adgment by showing an absence
essential evidence to support a plaintiff's casefFed. R. Civ. P. 56(c)(1)(B), the court finds
defendants’ argument here unpersuasiExhibit K, which the coudonsiders in fact, sets forth
the payments made on the 2004 note and shows they amounted to $688,264.64. (ECF N
Ex. K.) The court DENIES defendants’ motiorthe extent it is based on the lack of evidenc
argument.

C. Replacement of Exempt Financing

In essence, defendants argue becthes@&rust replaced Bombardier, “a license
commercial financial corporation exempt frarsury restrictions,” as the lien holder, the
“transactions with the Trust remained exerfnpin usury to the same extent as enjoyed by
Bombardier.” (ECF No. 12 dt10-11.) Plaintiff counters defenua have not produced evideng
of Bombardier’s status as of 2004 to show isveaempt, and evenBombardier was exempt,
the Trust did not step into Bombardier's shoesduse the contract with the Trust was a sepa

contract. (ECF No. 17 at 13-14.)

The California Constitution exempts nuimes classes of persoard entities from

application of its usury provisionand also authorizes the Legisiia to create other exemption
Cal. Const. art. 15, section 1.also provides that where a logrexempt when initially made, a
successor of the lender isalcovered by the exemptioid. (stating that the wsy restrictions dc
not apply to “any successor in@nest to any loan or forbea@nexempted under this article”).
Here, the court finds Endants’ argument unpersuasi In support of their
exemption argument, defendants cite to their BxI20, which indicates that the same invento
of homes was used as security for VCI's agreeméh Bombardier as for VCI's agreement w

the Trust. (ECF No. 12-4, Ex. 20 at 250.) Otiwan that however, defendants point to no oth

evidence showing the Trust steppetb the shoes of Bombardier, &sr example, a successor {0

Bombardier’'s agreement with VCI. Nor do dedants point to any evidence in the record to
prove the claimed exempt status of Bombard@efendants do not exph how the inventory
fact alone supports their position.
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reasonable jury could find VCI's agreement with ffrust was a separaigreement, independe

of the agreement with BombardiePlaintiff points to Mark Weines declaration, where he stat

as follows:

Plaintiff, on the other hand, has irduxed sufficient evidence from which a

22. There came a time during the first quarter of 2004 that | decided
to find other financing for ten () of the new manufactured homes
that were being floored by Bomloer out of an estimated 20
covered by their flooring loan. | needed to find new financing
because these 10 homes had been floored for a couple of years and
under the terms of the financingtivBombardier, various costs and
penalties would be soon imposkby Bombardier that could force

me to sell these particular homesaaubstantial discount that | was

not willing to offer to sell them that quickly.

23. In early April of 2004, | approached Harold Newell about a
loan. The funds | needed for gerdrasiness purposes and to floor
some ten (10) of the Bombardier homes was approximately
$500,000 to $600,000. While | knew thihe interest rate with
Harold Newell would be no lessah 12%, the cost and penalties
that would soon “kick in” with Bombardier could force me to sell
these homes at substantial discounts instead of selling them in a
more business-prudent manner.

24. The terms of the loan with Harold Newell and the terms of the
loan with Bombardier were subatally different. | recall that the
loan with Bombardier was at anterest rate less than 10%. The
loan with Bombardier had a number of terms and conditions that
were vastly different than the terms and conditions of the loan | had
discussed with Harold Newell thdbr instance, allowed me to
replace a sold home with anothemi®w of equal or greater value.
The Bombardier loan didot provide this option.

25. After | secured the 2004 loanthvHarold Newell as of April
26, 2004, | continued to financewéiomes with Bombardier for
several more years until all thenraining homes being floored with
Bombardier had been sold.

(Weiner Decl. 1 22-25, ECF No. 17-1.)

material fact regarding whethtéétre Newell Trust's transactions with VCI were exempt becaus

the Newell Trust stepped intoetlshoes of an exempt entity. The court DENIES defendants’

Defendants have not met their burdestiow there is no genuine dispute of

motion to the extent it is based o teixempt financing argument.
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D. The Time-Price Doctrine

Defendants argue the 2004 note with Mewell Trust was “exempt from usury

restriction under the [tlime-[p]riciel]octrine because it was marethe nature of a consignment

of mobile homes to the Debtor in exchangedioragreed portion of the sales price, and not a
straight lender-creditarrangement.” (ECF No. 12 at 11PJaintiff counters the time-price
doctrine is inapplicable because tinansactions at issue involvsindard loan agreements, ng
agreements for property sold on credit. (B0 17 at 14.) Defedants do not reply to
plaintiff's counter-argument.

The arguments made here illustrdie California Supreme Court’s observation
made two decades ago, that “the usury law mlpiex and riddled with so many exceptions tha
the law’s application itself seems to be the exception rather than the @liedrdo, 8 Cal. 4th a
807. One of those many exceptions is the time-price doct@@onnor, 218 Cal. App. 3d at
714. This doctrine applies where a seller agtessll property at one price for cash, and a
greater price if the amount is to be paid oveestended period of timdn essence, “the seller
finances the purchase of propebty extending payments over timeld. “This type of
transaction, often called a bona fickedit sale, is not subject to the usury law because it doe
involve a loan or forbearanceld. The California Supreme Cdwxplained the exception as

follows:

On principle and authority, the ownef property, whether real or
personal, has a perfect right tmme the price on which he is
willing to sell, and to refuse to accede to any other. He may offer to
sell at a designated price forstaor at a much higher price on
credit, and a credit sale will nobnstitute usury however great the
difference between the two pricasnless the buying and selling
was a mere pretense.. . ..

Verbeck v. ClymeR202 Cal. 557, 563 (1927).

The court finds defendants’ argument hempersuasive. It is undisputed that
“[o]n April 26, 2004, the Trust loaned VCI $550,080d VCI executed a promissory note in
favor of the Trust in the amount of $550,000.00 waittiue date of April 6, 2005.” (ECF No. 17
1 4.) Itis also undisputed thHatCI granted the Newell Trust asurity interest in 10 mobile

homes ... .” Ifl. 1 6.) Defendants have not met thmirden to show theme-price doctrine
12
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applies because they present no evidence dispravimgsential element of plaintiff's claim, the

existence of a loan. The court DENIES defenslambtion for summary judgment to the exter
is based on the time-price doctrine.

E. The Daggett Note

Defendants contend that “on at least ooeasion, VCI transferred to the Trust 3
promissory note in lieu of making payments” (EN6. 12 at 13), and tremount of that note,
$47,523.50, should be excluded from the usurious payments because it falls into the “inte
contingency rule” exceptionid;). Plaintiff counters the interesbntingency rule is inapplicable
because “[rleceiving payment on a secured third party promissory note [is] . . . just a differ,
source of payment.” (ECF No. 17 at 12-13.)

As noted above, the usury law is subject to numerous excepSesg/RI
Opportunity Loans Il LLC v. Coopget54 Cal. App. 4th 525, 533 (2007). “Because interest i
usurious only when it is absolutely repayabl the borrower, California courts have long
accepted a common law doctrine known as the ‘interest contingency raleat 534. Under
this exception, “interest that exceeds the lagakimum is not usurious when its payment is
subject to a contingency so thiaeé lender’s profit is wholly opartially put in hazard, provided
the parties are contracting in goodtaand without the intent tovaid the statute against usury
Id. (internal quotation marks and citations ondjteBut “the hazard in question must be
something over and above the risk which exists alittbans . . . that the borrower will be unal
to pay.” Id. “The interest contingenaule is subject to a praiple which runs through all
transactions . . . [:] the courts will look to thgbstance rather than to the form and will conde
disguised usury."Thomassen v. Car250 Cal. App. 2d 341, 347 (1968ge alsoNRI
Opportunity Loans Il LLC154 Cal. App. 4th at 535.

It is undisputed that “[t]he Debtor ¢h@ promissory note pursuant to which oblig
‘Daggett’ paid approximately $5880nth to the Debtor.” (ECRo. 17-3 1 26.) Itis also
undisputed that VCI as the Debtor assignedDhggett Note to the Trust in 2009 in lieu of
making 10 monthly payments of $47,523.35. (B\GF 12-2 at 48; ECF No. 12-4 at 214.)

i
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In his declaration, MarkWeiner states the following:

In early June of 2009[,] | appached Harold Newell with a
proposal in which | would assign him a secured note that | had with
Matthew and Jamie Daggett thabwd be substantially discounted
so that the note would be valli at $47,523.35 as it was applied to
ten (10) payments on the 2004 noa Harold Newell agreed to
accept the assignment of the enainder these terms and then
applied the $47,523.35 to the 2004 note as we had agreed.

(Weiner Decl. 1 30 at 6, ECF No. 15.)

He further provides that,

The “Daggett Note” carried an outstanding balance of
approximately $66,000.00 when it wassigned to Harold Newell
but was discounted so that it wdybroduce at least a 12% rate of
return. The note was secured dyrome located in a mobilehome
park located in Apple Valley, California.. . . .

(Id. § 31))

At the hearing, the parties confirminy did not dispute the amount of the
Daggett Note and that Harold Newell accepted the Note.

As noted above, under the interest aquggncy exception, interest is usurious if
lender’s profit is put in hazard above the Usisk of a borrower’s inability to paySee WRI
Opportunity Loans Il LLC154 Cal. App. 4th at 534. Here, VCHssignment did not exceed th
usual risk VCI would not be able to pay tharndbecause the risk did not change; rather the
source of payment changed. And Harold Newell accepted the Daggett Note in lieu of the
Debtor’s ten payments. (ECF No. 15 at 27-28,1F The court DENIES defendants’ motion {
summary judgment to the extent related to the Daggett Note.

F. Sale Proceeds

Defendants argue the sale proceeds frdma sale of two mobile homes that wel

the Trust’'s collateral . . . shaliblso be excluded from the alleged usury claim under the time

price doctrine” because “[tlhey were not paytsdoy the Debtor[.]” (ECF No. 12 at 14.)
Plaintiffs counter thas homes were VCI's property, whichcibuld sell and repke with other
homes under the security agreement. (RIOF17 at 12-13.) Defendants do not reply to

plaintiff's counter-argument.

14
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The court finds defendants’ argument unpassve here as well. As noted above,

the time-price doctrine applies “when propertgadd on credit as an advance over the cash
price.” Sw. Concrete Products v. Gosh Constr. Cosfh. Cal. 3d 701, 705 (1990). Itis
undisputed that the title compatypon the sale of the two mobiteomes that were the Trust’'s
collateral, issued checks to [the] Trust for $36,762and $38,003 . ...” (ECF No. 17-3 { 28;
ECF No. 12-4 at 252-55, Ex. 21.) Defendants dcerplain, and it is unelar to the court, how

11°)

those transactions fall undeettime-price doctrine, which appti@vhere “the seller finances th
purchase of property by extending payments twe and charging a higher price for carrying
the financing.” Sw. Concrete Product51 Cal. 3d at 705. The court DENIES defendants’
motion for summary judgment the extent it is based oretlsale proceeds argument.

G. The 2010 Agreement

Defendants appear to argue thay payments VCI made after the 2010

agreement, which they characterize as a novatlumyld be excluded frothe usury calculation:s

U7

because the payments were made “on account of aokwvith an 8% interest rate . . . .” (EGQF

No. 12 at 12-13.) Plaintiff counters “becatise original 2004 Note was usurious, the

transaction was usurious and remains usuriotispurged by a new contract.” (ECF No. 17 at

16.) Plaintiff says the 2010 agreement was a modification of the 2004 note because “a new not:

was never executed”; thus, the initial taint was never purddd. (
“Novation is the substitution of a newlgation for an existing one.” Cal. Civ.

Code 8§ 1530. “Novation is made by contract, arsliigect to all the rukeconcerning contracts

in general.”ld. 8 1532. “A novation thus amounts to a nemtract which supplants the original

agreement and completadytinguisheshe original obligation . . . 'Wells Fargo Bank v. Bank

of Am, 32 Cal. App. 4th 424, 431 (1995) (emphasisyaitens in original and internal quotatio

-

marks omitted). “It must clearly appear that thetipa intended to extinguish rather than mere
modify the original agreementld. at 432. “The burden of proof is on the party asserting that
novation has been consummated tredintention of thgarties to extinguish the prior obligation

and to substitute a new agreement in its place must clearly appeanigs Mach. Co. v. Pine
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Mountain Club, Ing.39 Cal. App. 3d 18, 24-25 (1974) (imtal citation and quotation marks
omitted).

On the other hand, “[a] modificatiar alteration, unlik a novation, does not
terminate the pre-existing contract. An executed modification of a term or provision of [a]
contract does not whollgxtinguish the contract; the effectiasalter only thos portions of the
written contract directly affeetl by the oral agreement leavithg@ remaining portions intact.fd.
at 25 (internal quotation marks omitted).

In this case, the determination@ther the 2010 agreement was a novation or &
modification is important because if the agreains a novation, then it is a new contract

independent of the original usurious no@n the other hand, the 2010 agreement is a

modification, then it may remain usurious asgug the original 2004 note was. As the California

Supreme Court has held:

If a transaction is usuns in its inception, itemains usurious until
purged by a new coract; and all future transactions connected
with or growing out of the origed are usurious and without valid
consideration. An original taint of usury attaches to the whole
family of consecutive obligatiorsnd securities growg out of the
original vicious transaction; and none of the descendant obligations,
however remote, can be free of the taint if the descent can be fairly
traced.

Westman v. Dye&14 Cal. 28, 38 (1931¢jted inWhittemore Homes, Inc. v. Fleishmd®90 Cal.
App. 2d 554, 560 (1961).

It is undisputed that on Octoliz?, 2010, VCI and Brian Katz signed an
agreement entitled “Modification of Notewhich “modified” the 2004 note “in the following

respects:

1. The due date shall betexded to January 17, 2011.
All other terms and conditions ast forth in [the 2004 Note]
shall remain the same.

2. On or before 01/17/2011, [VCI] shall pay $196,393.23 to the
Newell Trust assigns as set forth below.

3. On payment of the sum providatove in 2., the Note shall be
replaced by a new note and 2nd deed of trust, secured by a
mobile home park owned by SusdlevVillage, LLC . ... The
new note shall be in the aunt of $313,123.01 with interest

16
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accruing from 01/17/2011 at the rate8% per annum payable
$5,000.00 or more per month, incladiprincipal and interest,
beginning February 17, 2011, until paid in full.”

(ECF No. 12-2 at 15, Ex. 4.)

It is undisputed that “the Deatpaid the Newells $196,393.23 in January 2011
and 8 monthly payments . . .” of $5,000 (ECF. N@-3 1 22; ECF No. 17-1 | 34). However,
VCI's Mark Weiner claims because he was unablgrtvide a second deed of trust as stated
paragraph 3 of the 2010 agreement, he “nexecuted the new note on behalf of VCI” as
“contemplated in the 2010 modi&tion.” (ECF No. 17-1 § 34.)

The court finds defendants have not their burden of shoing that the above
payments should be excluded from the usury calculations, as they have not shown the 20
agreement was a novation. And that deferslaahnot do becauseettanguage of the 2010
agreement is at least ambiguous on its face, as shown above. While the agreement refers
modification, it also states that the 20tites would be replaced by a new noteeeCF
No. 12-2 at 15, Ex. 4.5eeWelles v. Turner Entm’t C0503 F.3d 728, 737 (9th Cir. 2007)
(where contractual language is ambiguous, g@sceptible of deast two reasonable
interpretations) and the parties’ intent is at ésswontract interpretatiashepends on the credibilit
of extrinsic evidence, the weigty of which is a task for thjary). Accordingly, the court
DENIES defendants’ motion for summary judgrm the extent it is based on the 2010
agreement.

H. Savings Clause

Defendantargueghereis a savings clause in tl2©04 note, which evinces the

parties’ intent “that the Note aswhole not be usurious, and tivaterest accruenly at the legal

rate.” (ECF No. 12 at 12.) Inelalternative, even the savings clause were to apply only afte

default, because “the Note was plainly in détfly 2009,” any payments made after that date
should not be calculated the usury calculations.Id.) Plaintiff counterslefendants’ argument

is unsupported by law and the facts of tase. (ECF No. 17 at 15.)

17
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A lender’s intent not to charge a réieyond that permitted may be evidenced hy a
contractual provision that provides the interasé will not exceed the maximum permitted by

law. In re Dominguez995 F.2d at 886. Such a provision is nefd to as a savings clause. If

1%

court finds that a savings clausa@dences a lender’s bona fide mit@ot to charge a rate that
exceeds the maximum permitted by law, the conay find the loan not to be usuriousl. at
886-87.

The court finds defendants have not met their burden of showing there is no
genuine dispute of material fattat the savings clause iretR004 note evinces the Trust’s borla

fide intent not to charge a usoaus interest. The 2004 promissagte provides, in relevant par

as follows:

In the event of any default . .in the payment of principal or
interest . . . , the unpaid balanof the principal sum of this
promissory note shall at the option of the holder become
immediately due and payable atie amount then due shall accrue
interest until payment at the rate of twelve percent (12%) per
annum or the highest rate permitted by law, whichever is less.
(ECF No. 12-2 at 4, Ex. 1.) Defendants arguepghawision conveys the p&s’ intent “that the
Note as a whole not be usurious . . ..” (@K 12 at 12.) But according to the plain terms of
the savings clause, it only applies “in the everjaptiefault.” (ECF No. 12-2 at 4, Ex. 1.)

In In re Dominguezthe savings clause igsue provided as follows:

In the event Borrower pays anytenest on the . . . Promissory

Notes . . . and it is determined that such rate[] . . . [was] in excess of

the then legal maximum rate, then that portion of the interest

payment representing an amount in excess of the then legal

maximum rates shall be deemedayment of principal and applied

against the principal of the . . . Note.
995 F.2d at 885. The Ninth Circtield: “The clause is clearlyritten to override the regular
interest provision if tht provision would result ia usurious rate.ld. at 887. Unlike the savings
clause inn re Dominguezthe clause in this case is na¢ally written to override the regular
interest provision because it applies only in the event of a default. If VCI were current on its
payments, then this provision would not apply, amditierest rate specified in the note would

i
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govern. Hence, the savings clause in this dags not unconditionally operate “to limit the
interest rate to the marum non-usurious rate.ld.

As to defendants’ argument thae th004 note was in default by 2009, there is
genuine dispute of material factSdeECF No. 17-3 | 11.)

The court DENIES defendants’ motiorr &ummary judgment to the extent it is
based on the savings clause argument.

l. Unclean Hands

Defendant argues VCI secretly sold the mobile homes that served as collate
the 2004 note and deposited the proceeds in3/@¥n account, instead of paying the Trust.
(ECF No. 12 at 14-16.) Defendants reason V&lisis barred by the urehn hands doctrine.
(Id.) Plaintiff counters defendanprovide no evidence in suppof their contention. (ECF
No. 17 at 16.)

The doctrine of unclean hands providesaffirmative defense, “prevent[ing] a
party from obtaining either legal or equitableetlivhen that party has tec inequitably or with
bad faith relative to the mattéar which relief is sought.”"People v. Wickhan222 Cal. App. 4th
232, 238 (2013)Mag Instrument, Incv. JS Products, Inc595 F. Supp. 2d 1102, 1110 (C.D.
Cal. 2008). Defendants have the burden of showiegetis no dispute of matal fact as to each
element of the defens&eeS. Cal. Gas Co. v. City of Santa AR&86 F.3d 885, 888 (9th Cir.
2003). Defendants have not pointhad court to evidence in the redeeliminating a dispute as
VCI's misappropriation of the Tst's collateral and proceed$he court DENIES defendants’
summary judgment motion to the extent ibased on the unclean hands argument.

J. The 2008 Note

Defendants appear to make two main arguments regarding the 2008 Note:
(1) under the interest contingey exception, a $5,000 credit shoulat be characterized as a
usury payment; and (2) the $50,000 Note is exenoph fuisury laws because it was entered inf
by “sophisticated parties engaged in a comnagtcansaction.” (ECF No. 12 at 15.)

As to the first argument, plaintiffoanter defendants “provide no evidence to

support their contention that a $5,000 creditwas taken by VCI on account of the Daggett
19
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Note.” (ECF No. 17 at 17.) “Even if a creditsviaken, as noted above, Harold Newell agreg
the assignment and the assignment is a loan payreeause it did not change the nature of tH
risk that the Newell Trust bore—the Newell Trustsvedready subject to thiesk that VCI may be
unable to pay.” Ifl.) As to defendants’ second argument, plaintiff responds defendants do
establish that “VCI was a sophisticated pangaged in a commercial transaction as defined
under the applicable statut®&lost importantly, the 2008 Noteas guaranteed by Mark and
Nancy Weiner, which prevents the claimed usury exemptidd.) (

The California Legislature has created a broad class of exempt transactions

involving loans made to or guaraetd by financially large or sophistted business entities. Cal.

Corp. Code § 25118. However, this section doespplty where the guaramts an individual.

Id. § 25118(e)(1).

Here, as well, defendants’ argumentsiaravailing. As to the first argument, the

interest-contingency exceptionirapplicable for the same reass as set forth above in the
court’s analysis concerning the Daggett Note.tdAghe second argument, the Weiner’s perso
guarantee would prevent the exemptionligpple to sophisticated partiesSeeECF No. 12-2 at
11, Ex. 3.) Specifically, it is undisputedattin 2008, the Newell Trust loaned VCI $50,000,
secured by a mobile home. (ECF No. 17-3 { 16i3 further undiputed that in 2004, the
Weiners executed a personal guarantee whereby they “absolutely and unconditionally
guarantee[d] the full and prompt payment when duepf all debts, covenants, liabilities and
obligations of [VCI] to Harold Newell, Trustee . .” (ECF No. 19-1, Ex. A.) This personal
guarantee could be interped as a continuing guarantee, esaiéy in light of Mr. Weiner’'s
statement that he and his wife “agreed to guarantee . . . all future loans made by Harold N
VCI” with the 2004 guarantee note. (ECF No. 17-1 § 27.) Ifitis found to be a continuing
guarantee by the Weiners as individuals, the istipated business exetigns would not apply.
Viewing the evidence in the light most favol@klo the nonmoving party, as required, the coul
DENIES defendants’ motion for summary judgnt as to the 2008 promissory note.
1
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VL. CONCLUSION

For the foregoing reasons, the court orders as follows:

1. DefendantsMotion for Summary Judgment is DEED as to plaintiff's
first claim.

2. DefendantsMotion for Summary Judgment is GRITED as to plaintiff’s
second and third claims.

3. Defendants’ Motion to Strike is DENIED. Defendants may file a moti
for sanctions as provided abowvethin twenty-one days.

IT 1S SO ORDERED.
DATED: March 17, 2015.

UNIT TATES DISTRICT JUDGE
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