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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

In re VILLAGE CONCEPTS, INC.,

Debtor

DAVID FLEMMER, in his capacity as
Trustee for the Bankruptcy Estate of
Village Concepts, Inc.,

Plaintiff,
V.

ZENAIDA O. NEWELL a.k.a. ZANDEE
NEWELL, MARIANNE NEWELL, and
BRIAN R. KATZ, in his capacity as
Successor Trustee for the Harold O. New
Revocable Trust,

Defendants.

vell

No.: 2:14-cv-0021-KIM-DAD

ORDER

Doc. 5

This matter is before the court on thetimo by defendants Brian R. Katz, Trustee

for the Harold Newell Trust (“Newell Trust*)Zandee Newell and Marianne Newell to

Withdraw Reference from the United StatesiBaptcy Court for the Eastern District of

1 “The original settlor and trustee of the trusgrold Newell, died in 2010 and Brian Katz
became the successor truste@Defs.” Mot. Withdraw Reference at 2 n.2, ECF 1.)

i
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California? (Defs.’ Mot. Withdaw Reference, ECF 1Plaintiff David Flemmer (“Trustee”), in
his capacity as the Chapter 7 Trustee for thkihgotcy estate of Village Concepts, Inc.
(“Debtor”), does not oppose the motion and resetivesight to file a motion to strike should
defendants request a jury trigPl.’s Resp. Defs.” Mot. WithdraReference at 2, ECF 2.) Also
before the court is defendants’ Request for Jatidotice. (Defs.” Requst Judicial Notice, ECH
1.7

The court decided the motion without aahiag. As explained below, the court
GRANTS defendants’ motion.
l. BRIEF INTRODUCTION AND PROCEDURAL BACKGROUND

The claims in this adversary proceedingewnsit of two promissy notes. (First
Am. Compl. (“FAC”), ECF 1.) Specifically, “inannection with certain fiancing transactions,’
the Debtor “executed two promissory notes wofaof the Newell Trust, which were guaranteg
by the Weiners.” (ECF 1 at 2.) On Jun@812, the Debtor filed a @pter 11 petition, which
was later converted to a Chapterage. (ECF 1 at 3.) Plaifitivas appointed as the Trustee o
May 15, 2013. I1f.) On July 10, 2013, plaintiff filed rst amended complaint alleging the
Newell Trust made usurious loans in the fornpafmissory notes to the Debtor and seeking t

recover payments made to the Newell Trust undersanious interest payments theory. (FAC

2 The case number for the adversary proceeding before the bankruptcy court is 13-
The court will refer to the documents filed in that matter as “Adversary Proceeding One Dq
The underlying bankruptcy case number is 12-30911fe court will refer to the documents file
in that matter as “Bankruptcy Docket.”

% The court takes judicial n@g of the fact that the following documents were filed wit
the bankruptcy court in this adversary procegd{a) plaintiff's First Amended Complaint,
(b) defendants’ Answer, Countesgh, and Third Party Complaint, (c) plaintiff's Answer to
Counterclaim, and (d) Answer to the thpdrty complaint by Mark and Nancy Weiners
(“Weiners”) and Susanville Village, LLC (“Susanel). The court need natecide whether to
take judicial notice of Exhibit Three (erratadorrect caption) because the court need not rely
that document in reaching its decision. By takundjcial notice, the court only takes notice of

the fact that these documents were filed withlihnkruptcy court. Theourt, however, does not

take judicial notice of théacts in those documentSeeUnited States v. Howay®@81 F.3d 873,
876 n.1 (9th Cir. 2004) (“A court may take judicradtice of court recosdin another case.”).
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2-4.) In addition, the complaint seeks to recover damages under a fraudulent transfer the
(1d.)

On September 30, 2013, defendants filed@swer and a counterclaim against
plaintiff for the amounts allegedly owed to defendants. (Ex. 2, ECF 1.) On the same day,
defendants also filed a third party complaint agathe Weiners as guarantors of the loans m;
to the Debtor and against Susanville for breach of an agreenh@ht.Of October 24, 2013,
plaintiff filed an answer talefendants’ counterclaim. (E4, ECF 1.) On November 14, 2013,
the Weiners and Susanville filed an answah®Third Party Complaint(Ex. 5, ECF 1.)

Il. LEGAL STANDARD

District courts have original jurisdiction over all bankruptcy matters. 28 U.S.
8 1334(b). In this district, the district courfees all such matters to a bankruptcy court under
28 U.S.C. § 157(b)SeeGeneral Order 223. However, un@is7(d), a district court has the
power to withdraw a referred case from a bankruptayt and return it tthe district court.
Withdrawal can be mandatory or permissivé. Withdrawal is mandatory “if the court
determines that resolution of the proceeding megutonsideration of botitle 11 and other laws
of the United States regulating organizationadivities affecting interstate commerced.
Where withdrawal of reference is not mandatory, a “district coast withdraw, in whole or in
part, any case or proceedindereed [to the bankruptcy court] . . . for cause showd.”

Here, because the parties do not argue withdrawal is mandatory, the court
addresses permissive withdrawal only.
1. DISCUSSION

In determining whether there is caus@é&smissively withdraw a case, courts
consider the following factors: “(1) the efficienteusf judicial resources, (2) delay and costs t
the parties, (3) uniformity of bankruptcy adnstration, (4) the preantion of forum shopping,
(5) and other related factorsSec. Farms v. Int'l Bhd. of @esters, Chauffers, Warehouseme
& Helpers 124 F.3d 999, 1008 (9th Cir. 1997) (citi@gion Pictures Corp. v. Showtime
Networks, Inc(In re Orion Pictures Corp, 4 F.3d 1095, 1101 (2d Cir. 1993)). Before
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considering these factors, courts must first “evawehether the claim is core or non-core, sin
it is upon this issue that questionsedficiency and uniformity will turn.”In re Orion Pictures
Corp, 4 F.3d at 1101. In the most basic sensae'‘proceedings aredbe that arise in a
bankruptcy case or under Title 11Stern v. Marsha)l__ U.S. __, 131 S. Ct. 2594, 2604 (201
Section 157(b)(2) lists non-exhawstiexamples of such mattensl. at 2603-04. Non-core
proceedings, on the other hand, are those praugetlhat do not depend on bankruptcy laws
their existence and that could peed in another court . . . Sec. Farms124 F.3d at 1008.

Under § 157(b)(3), “[tlhe bankruptcudge shall determine on the judge’s own
motion or on timely motion of a party, whetteeproceeding is a core proceeding under this
subsection or is a proceeding that is othge related to a case under title 185&eln re Coupon
Clearing Serv., In¢.113 F.3d 1091, 1097 (9th Cir. 1997) (“The bankruptcy court makes the
initial determination whether a case is a cokepeding or an otherwise related proceeding.”)
While a bankruptcy court may hear certain noreassues, a districiourt reviews de novo a
bankruptcy court’s findings of faeind conclusions of law absehe parties’ consent and only
the district court may enter a final judgment asdo-core and even asdertain core matters.
28 U.S.C. § 157(c)(1ptern 131 S. Ct. at 2615.

Here, the bankruptcy judge deterguit‘that this proceeding is a noncore
proceeding.” (Bankr. Doc. No. 52 at 2.) The bapicy judge also stated that “all parties hav
not consented to . . . [the bankruptourt] conducting a jury trial.” 14.) Plaintiff does not

oppose the motion nor does plaintiff challengg af these determinations by the bankruptcy

judge. GeeECF 2.) As explained below, these asp@fithe case weigh in favor of withdrawal.

As to the first twdOrion factors, judicial resourcesonld be most efficiently usec
by withdrawing the reference, and unnecessalgydend costs to the parties would also be
avoided by withdrawal. Becau#iee bankruptcy court determined this proceeding to be non-
and because the parties have not consenteobteed before the bankruptcy court, the
bankruptcy court does not have the authoritgriter final judgment on the claims involved.

28 U.S.C. § 157 (c)(1)—(2). Rather, the bankruptcy judge will present recommended findir
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fact and conclusions of law to the districuco who will review the recommendations de nova.

Id. 8 157(c)(1). Finally, becausee bankruptcy court’s ordsetting discovery completion
deadline remains in effect,gte will be no need to engage in duplicative efforts.

As to the third factor, lwause the bankruptcy courtshdetermined the adversary
proceeding is non-core, the uniformity of bankoyphadministration would not be affecte8ee
Orion, 4 F.3d at 1101 (noting the question of uniformity turnghendetermination whether a
proceeding is core or non-core). The fourth factor is neutral, as the court’s decision on
withdrawal will not facilitate foum shopping; only the districbart has the ultimate power to
enter a final judgment, whetheitially or on de novo review.

In sum, because the bankruptcy court has properly determined the adversar
proceeding to be non-core, the parties haveownsented to the bankruptcy court’s jurisdictior
and because th@rion factors weigh in favor of withdwal, permissive withdrawal is
appropriate. 124 F.3d at 1008.

IV.  CONCLUSION

For the foregoing reasons, the court orders defendants’ unopposed motion t
withdraw the reference to the bankruptcy ¢airthe adversary proceeding (case number 13-
02212) GRANTED. All further proceedings in tl@dversary action shall be held before this
court. The bankruptcy coustorder setting the discovergmpletion deadline of March 30,
2014, shall remain in effect. This casees for a status conference on May 15, 2014, at
2:30 p.m.

IT IS SO ORDERED.
DATED: March 23, 2014.

UNIT TATES DISTRICT JUDGE




